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DMR  INTERIM  REPORT 


T.  PROBLEMS  WITH  INVESTIGATIONS  AND  MONITORING 
Preface 

The  House  Post  Audit  and  Oversight  Bureau's  multi-year  review  of  the 
Department  of  Mental  Retardation  shows  an  agency  that  has  lost  sight  of  its  mission  and 
needs  to  get  back  to  basics  such  as  focusing  on  the  health  and  safety  of  DMR  clients.  The 
Bristol  County  Probate  Court  has  already  placed  a  component  of  the  agency's  services 
under  a  limited  receivership.1  The  Bureau's  most  recent  review  of  DMR' s  operations  in 
the  context  of  the  Raynham  case  causes  it  to  have  grave  doubts  about  the  Department's 
commitment  to  the  basic  health  and  safety  issues  and  ensuring  that  community 
placements  provide  equal  or  better  care  for  DMR  clients. 

The  Bureau's  comprehensive  review  of  DMR  found  serious  problems  in  every 
major  area  that  it  examined.  In  addition  to  problems  with  investigations,  abuse,  client 
mortality,  changing  data,  management  and  communications  deficiencies,  the  Bureau 
found  employee  morale  and  sense  of  purpose  to  be  poor.  In  some  cases,  employees  of 
DMR  were  disciplined  for  essentially  adhering  to  policies  of  DMR  executive 
management.  In  other  cases  employees  were  demoted  and  even  harassed  when  they 
attempted  to  voice  legitimate  concerns  about  DMR  policies  and  programs. 

The  Bureau's  review  of  DMR  met  a  number  of  obstacles.  In  addition  to  changing 
data  and  numbers,  many  of  the  Bureau's  requests  for  information  were  met  with 
unnecessary  and  inexplicable  delays  and  in  some  cases,  obstruction.  In  many  cases  it 
appeared  that  DMR  used  client  confidentiality  as  a  means  to  obscure  the  facts. 

This  report  and  its  multiple  appendices  and  case  studies  present  a  disturbing  and 
critical  look  at  DMR.  The  report's  conclusion  is  that  the  new  commissioner  needs  to 
institute  an  immediate  top-to-bottom  management  review  of  the  entire  agency.  To  assist 


See  Judge  Rotenberg  Educ.  Center,  Inc.  v.  Commissioner  ofDep  7  of  Mental  Retardation,  424  Mass.  430 
(1997). 


in  this  review,  the  commissioner  should  consider  the  appointment  of  an  independent 
management  consultant  to  focus  on  issues  including  investigations,  communication  and 
cooperation  within  and  outside  the  Department,  as  well  as  a  return  to  basics  such  as  the 
health,  safety,  and  welfare  of  DMR  clients. 

The  Bureau  notes  that  its  investigation  of  DMR  involved  a  substantial  period  that 
in  large  part  was  under  the  control  of  previous  commissioners.  The  Bureau 
acknowledges  that  since  the  appointment  of  Commissioner  Morrissey  in  1 997,  there  have 
been  substantial  improvements  in  cooperation.  The  new  commissioner  has  met  with  the 
Chairman  and  staff  to  address  the  legitimate  issues  that  have  been  raised.  The  Bureau  is 
confident  that  the  Committee  can  work  effectively  with  the  Commissioner  in  his  role  as 
the  principle  policymaker  in  mental  retardation  issues. 


II.  EXECUTIVE  SUMMARY 


DEPARTMENT  OF  MENTAL  RETARDATION  INVESTIGATION 


IL      EXECUTIVE  SUMMARY 


The  House  Post  Audit  and  Oversight  Bureau  has  concluded  a  multi-year  review  of 
the  Department  of  Mental  Retardation.  The  Bureau's  review  found  an  agency  that  has 
lost  sight  of  its  basic  mission  and  has  serious  problems  in  every  major  area  examined. 

FINDINGS  AND  RECOMMENDATIONS: 

•  DMR  has  not  utilized  its  resources  in  a  manner  that  promotes  maximum  benefits  for 
its  disabled  clients,  (see  page  10  of  the  report). 

•  DMR  needs  a  comprehensive  management  review  and  overhaul  to  address 
misallocation  of  resources  and  mismanagement.  As  evidence,  the  Bureau  cites  the 
events  at  JRC,  the  Raynham  case,  3,000  persons  on  the  "waiting  list"  for  services,  and 
the  failure  of  the  investigation  division  to  address  systemic  and  apparently  increasing 
abuse,  (see  pages  16,  27  of  the  report). 

•  DMR  has  failed  to  bridge  the  gap  for  DMR  clients  coming  from  school  systems  into 
the  community,  (see  pages  14,  32, 41-54  of  the  report). 

•  DMR's  policies  on  competency  and  "dignity  of  risk"  are  unworkable  and  place  DMR 

clients  in  jeopardy  in  far  too  many  cases,  (see  pages  17-19, 28-34, 46, 59, 60, 113  of  the 
report). 

•  DMR's  system  of  oversight  and  monitoring  is  unable  to  isolate  problem  cases,  move 
to  take  immediate  protective  actions,  and  remove  clients  from  dangerous  situations, 
(see  pages  10, 11, 19,  25, 36,  43,  56,  61, 67, 70  of  the  report). 

•  Despite  DMR's  substantial  efforts  to  place  its  clients  into  the  community,  all  too 
often  DMR  clients  are  isolated  not  only  from  the  community  but  from  protective 
services  as  well,  (see  pages  13, 19, 35, 124  of  the  report). 

•  DMR  fails  to  communicate  with  the  local  authorities,  (see  pages  11, 19, 29, 77, 98, 99  of 
the  report). 

•  DMR  protects  itself  from  public  scrutiny  and  from  accountability  through  delay 
tactics  in  producing  records,  not  producing  all  records  as  requested,  and  by  asserting 
confidentiality  of  DMR  clients  and  client  records  to  prevent  oversight  of  its  actions, 
(see  pages  21-25  of  report). 


•  The  situation  that  occurred  in  the  Raynham  case  is  not  an  isolated  occurrence  and  is 
indicative  of  a  system  where  substantial  numbers  of  clients  fall  through  the  cracks, 
(see  pages  14, 15,  26,  57,  58,  86  of  the  report). 

•  Because  of  operational  deficiencies  and  management  failures,  DMR's  investigations 
unit  should  be  carefully  reviewed  to  consider  a  complete  revision  or  abolition  and 
transfer  of  the  unit  to  DPPC.  (see  pages  27,  87, 91, 108  of  the  report). 

•  DMR's  approach  to  the  presumption  of  competency  hinders  a  true  assessment  of 
potential  risk  to  clients,  (see  pages  17-19, 28, 29  of  the  report). 

•  Tighter  oversight  of  the  use  of  disability  income  is  necessary,  (see  pages  25, 26, 33, 36-40, 
47,  57-59,  70  of  the  report). 

•  The  client  confidentiality  law  should  be  rewritten  allowing  for  greater  access  by 
oversight  agencies,  (see  pages  19-21, 24, 28, 45  of  the  report). 


The  Raynham  Case  Findings  (see  pages  30-68  of  the  report). 

•  The  caretakers/alleged  abusers  of  the  two  mildly  retarded  men  in  Raynham  used  the 
victims'  SSI  checks  for  mortgage  payments 

•  The  caretakers/alleged  abusers  in  Raynham  moved  from  community  to  community 
every  time  questions  were  raised  by  school  systems  about  the  welfare  of  the  younger 
victim. 

•  A  private  provider  contractor  with  DMR  wrote  two  letters  to  DMR  questioning  the 
competency  of  the  younger  victim  and  warning  DMR  about  the  alleged  abuse  by  the 
caretakers/alleged  abusers  almost  two  years  before  decisive  action  was  taken. 


• 


One  of  the  caretakers/  alleged  abusers  was  a  former  employee  of  DMR  (when  it  was  a 
subdivision  of  DMH).  He  worked  at  a  state  school. 


•  The  legal  status  of  the  relationship  between  the  younger  victim  and  the 
caretakers/alleged  abusers  was  questioned  yet  never  resolved. 

•  The  Bureau  found  problems  with  the  Raynham  case  were  more  a  failure  of  the  system 
rather  than  particular  individuals. 

•  The  bank  loan  officer  when  confronted  with  the  mortgage  application  of  the  alleged 
abuser  noted,  "Are  you  sure  about  this  guy?" 


DMR  Client  Mortality  Study  Findings  (see  pages  69-85  of  the  report). 

•  From  1 992- 1 994  DMR  investigated  less  than  1 5%  of  client  deaths. 

•  DMR  did  not  perform  mortality  studies  in  1995  and  1996. 

•  During  the  period  audited  ,  client  deaths  were  not  reported  to  the  general  counsel's 
office  in  accordance  with  DMR  policy. 


• 


• 


DMR  has  not  performed  timely  and  consistent  reviews  of  the  mortality  of  DMR 
clients. 

DMR  made  significant  revisions  to  the  1993-1994  mortality  study  prepared  by 
DMR's  outside  consultant. 


•    Numbers  of  deaths  of  DMR  clients  for  1995  and  1996  as  reported  to  the  Bureau 
changed  over  time.  In  March  of  1997,  DMR  reported  that  217  clients  died  in  1995 
and  203  died  in  1996.  In  May  of  1997,  DMR  informed  the  Bureau  that  246  clients 
died  in  1995  and  241  died  in  1996.  The  Bureau  was  provided  with  no  explanation  for 
the  1 1%  and  15.7%  discrepancies  in  numbers  of  deaths  for  the  same  time  period. 


The  Halifax  Case  Findings  (see  pages  86-89  of  the  report). 

•  The  remarkable  similarities  of  the  Halifax  case  to  the  Raynham  situation  provides 
another  example  of  disabled  individuals  falling  though  the  cracks. 

•  The  Halifax  abusers  kept  the  victim's  SSI  benefits  and  used  the  money  for  their  own 
purposes  while  the  victim  lived  in  squalor. 

•  The  Halifax  case  demonstrated  a  breakdown  in  communication  between  the  service 
system  and  the  public  schools. 


The  North  Reading  Case  Findings  (see  pages  90-106). 

•  DMR  licensers  failed  to  identify  major  safety  issues  regarding  a  DMR  placement  at  a 
residence  in  North  Reading. 

•  In  April  of  1994,  a  DMR  client  who  was  profoundly  mentally  retarded  was  left 
unattended  for  several  minutes.  Staff  attempts  to  locate  him  did  not  occur  for  several 
minutes  and  search  efforts  were  chaotic  and  ineffective. 


•  DMR  failed  to  develop  a  policy  on  pools  until  March  of  1995,  almost  one  year  after 
the  North  Reading  drowning.  The  Bureau's  examination  identified  numerous  DMR 
sites  where  drowning  and  water  safety  were  issues. 

•  DMR's  investigation  of  the  North  Reading  drowning  did  not  thoroughly  explore  all  of 
the  issues  presented  by  the  staff  actions  and  the  licensing  of  the  facility. 

•  The  Bureau  had  serious  questions  about  leasing  arrangements  for  DMR  community 
placements  such  as  the  double  net  leas  in  North  Reading. 


The  Waltham  Case  Findings  (seepages  107-110). 

•  The  Bureau  had  serious  concerns  about  discrepancies  in  reported  information 
regarding  the  death  of  a  DMR  client  in  Waltham. 

•  Conflicting  reports  regarding  presence  and  actions  of  staff  on  site  raised  questions 
about  the  manner  of  client's  death. 

•  Client  allegedly  choked  on  pieces  of  diaper,  yet  client  profile  and  circumstances 
surrounding  the  manner  of  death  and  amount  of  material  involved  remained 
unresolved  in  investigative  reports. 

•  Investigative  reports  provide  different  accounts  of  circumstances  surrounding  staff 
actions  upon  disclosing  of  choking  of  client. 


The  report  also  examines  DMR  problems  with  death  investigations  and  the  problems  with 
investigations  generally.  The  report  examines  DMR  mortality  studies  and  highlights 
some  of  the  deficiencies  with  specific  case  study  examples. 

In  the  course  of  its  investigation,  the  Bureau  contacted  to  district  attorney's  three 
offices,  the  attorney  general's  office,  the  Raynham  Police  Department  and  several  other 
police  departments  including  Waltham,  Weymouth,  Braintree,  Randolph  and  another 
New  England  city  police  department.  Also  contacted  were  four  school  systems,  the 
Disabled  Persons  Protection  Commission  (DPPC),  the  Social  Security  Administration, 
the  Department  of  Social  Services  (DSS),  the  Department  of  Mental  Health  (DMH),  the 
Massachusetts  Rehabilitation  Commission  (MRC),  the  Comptroller's  Office,  the  Office 
of  the  Inspector  General,  several  financial  institutions,  numerous  city  and  town  officials, 
private  vendors,  neighbors  and  area  residents.  The  Bureau  took  sworn  testimony  from 
ten  individuals  and  also  conducted  numerous  site  visits.  The  Bureau  is  grateful  for  the 
assistance  of  all  participants. 
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The  tragedy  of  the  abuse  case  in  Raynham  was  due  to  poor  management  policies 
and  serious  systems  failure  and  was  not  the  fault  of  any  particular  employees  who  were 
simply  implementing  management  initiatives. 


III.  FINDINGS 


m.  FINDINGS 

Overall  Finding:  There  is  a  systemic  failure  within  the  Department  of 
Mental  Retardation.  Cases  such  as  the  recent  Raynham  case  are  not  isolated 
occurrences.  The  Raynham  case  and  others  like  it  are  illustrative  of  a  department  that  is 
failing  its  mandate  and  its  clients.  Among  the  difficulties  to  be  discussed  in  this  report 
are  some  questionable  regulations,  a  philosophical  approach  that  can  jeopardize  client 
safety,  and  a  system  of  management  far  removed  from  field  staff  and  from  the  clients 
whom  their  decisions  ultimately  impact. 


DMR  has  not  utilized  its  resources  in  a  manner  that  promotes  the  maximum 
benefit  for  the  cognitively  disabled  citizens  who  demand  or  need  services. 

DMR  has  failed  to  develop  a  system  of  oversight  that  is  able  to  identify 
problem  cases  and  move  swiftly  to  remove  clients  from  dangerous  and/or  abusive 
situations. 


DMR's  system  of  monitoring  fails  to  recognize  basic  health  and  safety  issues 
for  clients  coming  out  of  the  Turning  22  program. 

DMR  failed  to  adequately  communicate  with  the  Disabled  Persons  Protection 
Commission  throughout  the  audit  period.  This  lack  of  cooperation  has  resulted  in 
repeated  inquiries  and  delayed  responses  which  may  have  prevented  abusive  situations 
from  being  rectified  sooner.  For  example,  in  the  Raynham  case,  a  DPPC  oversight  monitor 
made  repeated  calls  and  left  numerous  messages  to  the  DMR  contact  person  trying  to  get 
information.  Some  information  was  finally  provided  after  three  months  of  continuous 
inquiry.  According  to  DPPC  sources,  DMR  recently  resisted  efforts  by  DPPC  oversight 
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monitors  to  conduct  field  visits.  The  visits  seek  to  ensure  timely  follow  up  action  is  taken 
by  DMR  after  investigations  are  complete. 

DMR  fails  to  communicate  with  the  local  police  and  other  municipal  officers. 

Under  present  DMR  regulations,  an  investigator  is  required  to  get  approval  from  the  senior 
investigator  before  contacting  the  police.  Interviews  with  various  police  officials  indicate 
that  DMR  does  not  involve  local  police  on  a  basis  that  allows  for  meaningful  response  and 
prevention  of  abuse. 

According  to  a  DMR  investigator,  police  have  a  hard  time  responding  to  DMR  and 
DPPC  abuse  investigations  because  they  are  unfamiliar  with  and  untrained  about  the 
governing  statute.  Police  may  not  even  know  there  are  DMR  clients  in  the  area  unless  they 
happen  to  be  involved  in  an  investigation,  which  as  already  mentioned,  is  unlikely  since 
they  are  usually  not  contacted. 

Beyond  not  involving  police,  at  times  DMR  may  even  hinder  police.  For  example, 
according  to  a  police  official  interviewed  by  the  Bureau,  on  one  occasion  a  DMR  vendor 
told  the  local  police  that  a  DMR  client  who  was  caught  engaging  in  lewd  and  criminal 
conduct  had  been  moved  to  a  residence  in  another  town.  In  actuality  that  person  was  still 
residing  in  the  same  town.  This  resulted  in  police  being  misled  as  to  this  potential  risk  to 
the  community.  Inappropriate  action  such  as  that  by  DMR  can  erode  community 
confidence  in  the  Department  and  the  system  surrounding  community  placements.  If 
community  confidence  erodes  than  future  placements  may  be  opposed  resulting  in  the 
entire  system  becoming  jeopardized. 

DMR  operations  fails  to  take  follow  up  action  as  recommended  by 
investigators.  According  to  sworn  testimony,  the  investigations  and  operations  divisions 
are  completely  separate  with  separate  chains  of  command.  According  to  both  a  DMR 
program  monitor,  who  is  an  operations  employee  and  a  DMR  investigator,  upon 
completion  of  an  investigation,  the  operations  division  takes  over  the  case  creating, 
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implementing,  and  monitoring  an  action  plan.  An  investigator  might  never  learn  the 
results  of  a  particular  case  except  by  chance  or  if  a  later  abuse  investigation  involving  the 
same  individuals  happens  to  be  assigned  to  the  same  investigator.  The  regional  director 
testified  that  as  a  result  of  the  separation  of  operations  and  investigations  with  each  having 
reporting  lines  that  are  separate  and  vertical,  he  thought  that  "communication  and  authority 
are  not  ideal." 

Whatever  benefits  are  derived  from  isolating  investigations,  there  is  also  an 
absence  of  communication  between  the  two  branches.  According  to  some  DMR 
employees,  the  division  sometimes  results  in  investigation  recommendations  not  being 
carried  out  by  operations.    For  example,  a  memo  to  the  young  Raynham  victim's  file  dated 
September  10,  1993  indicates  that  the  Region  5  staff  attorney  felt  that  a  competency 
evaluation  was  needed.  The  investigator  and  a  DMR  psychologist  both  recommended  in 
1995  that  a  competency  evaluation  be  done  on  the  young  Raynham  client.  The  evaluation 
was  never  done  on  the  younger  victim.  The  Bureau  never  received  an  answer  as  to  why  the 
evaluation  was  never  done. 


The  compartmentalized  approach  to  abuse  cases  hinders  effective  resolution  of 
these  cases.    The  present  system,  with  its  isolation  of  the  investigations  unit  from  the 
operations  unit  is  beneficial  in  the  effort  to  promote  integrity  in  the  investigation  process 
by  giving  the  division  autonomy.  As  one  service  coordinator  put  it,  this  also  keeps  the 
"warm,  fuzzy  service  coordinator"  from  becoming  the  one  who  is  "on  this  guy's  doorstep 
asking  him  pointed  questions."  However,  the  investigations  isolation  also  results  in 
investigators  who  may  hold  great  insight  into  the  clients  not  participating  in  resolving 
problems.  Investigators  typically  do  not  even  know  if  their  recommendations  become  part 
of  the  action  plan  or  implemented  by  the  program  monitors.  One  investigator  in  describing 
the  lack  of  communication  stated  "if  I  make  a  recommendation  and  someone's  going  to 
follow  it  up,  I  would  like  to  think  that  there  should  be  some  kind  of  communication. 
Someone  should  ask  me,  what  did  I  mean,  why  did  I  want  it." 
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During  the  audit  period,  the  Bureau  observed  that  DMR's  policies  and 
practices  fostered  management  by  emergency.  The  Department  has  repeatedly  engaged 
in  a  pattern  of  crisis  management  and  seems  to  learn  nothing  from  this  constant,  sometimes 
induced  crisis  instead  of  taking  preventive  measures  and  providing  maintenance  care;  the 
system  is  reactive.  Many  vulnerable  DMR  clients  such  as  the  young  Raynham  client  who 
do  not  reside  in  DMR  sponsored  homes  often  have  very  little  regular  contact  with  DMR. 
In  cases  of  abuse,  contact  would  arise  when  a  reporter  would  call  the  DPPC  hot  line  about 
alleged  abuse.  A  DMR  investigation  would  be  conducted  and  recommendations  for  follow 
up  action  may  be  made.  The  follow-up  action  might  not  be  taken.  The  client  would  likely 
again  have  very  little  contact  with  DMR  until  the  next  investigation.  This  results  in  a 
pattern  of  taking  little  or  no  action  followed  by  an  investigative  frenzy  then  returning  to 
little  or  no  action  again. 

The  area  director  testified  that  since  the  Raynham  case  broke  in  February,  the 
number  of  reports  of  alleged  abuse  have  gone  up  tremendously.  The  increased  reporting  is 
such  that  these  situations  have  "eaten  up"  all  the  free  money  the  Department  has,  according 
to  the  area  director.  She  also  stated  that  this  has  resulted  in  reduced  flexibility  to  deal  with 
the  waiting  list  and  with  lower  priority  clients. 

Some  individuals  who  are  mildly  cognitively  disabled  may  need  fewer  services  and 
supports,  but  may  not  receive  the  little  they  need.  For  example,  the  young  Raynham  client 
only  required  a  day  program  as  opposed  to  a  residential  placement.  However  as 
mentioned,  it  was  repeatedly  suggested  he  also  have  a  competency  evaluation  which  he  did 
not  receive.  This  recommendation  was  made  in  part  to  determine  if  he  actually  had  the 
capacity  to  decide  if  he  wanted  to  remain  living  with  his  caretakers.  The  Bureau  will  not 
speculate  as  to  what  the  outcome  of  such  an  evaluation  would  have  indicated.  However, 
conducting  the  evaluation  would  have  provided  an  opportunity  for  more  contact  with  the 
young  Raynham  client. 

Despite  its  public  commitment  to  community  placement,  DMR  has  in  many 
cases,  created  an  artificial,  contained,  and  isolated  environment  that  does  not 
include  the  local  community. 
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DMR  has  failed  to  bridge  the  gap  for  those  disabled  individuals  who  are 
ready  for  transition  into  the  community.  The  Bureau  found  that  many  cognitively 
disabled  persons  went  from  intense  and  tailored  special  education  services  provided  by 
school  systems  to  little  or  no  service  once  they  entered  the  community.  Although  DMR 
often  blames  this  situation  on  the  "waiting  list"  there  is  evidence  that  poor  resource 
allocation  is  equally  to  blame,  for  example  the  Judge  Rotenberg  Center  case  and  the 
Raynham,  Waltham,  and  North  Reading  case  studies  to  be  discussed  herein. 

Some  DMR  clients  not  residing  in  DMR  funded  housing  are  not  well  served  by 
the  Department,  other  clients  fall  through  the  cracks  during  the  transition  from 
school  programs  to  DMR  services.  The  Bureau  sees  a  substantial  waste  of  resources  as 
millions  of  dollars  are  invested  in  these  individuals  in  the  school  systems  only  to  be  cast 
adrift  once  they  leave.  Holes  in  the  system  surround  not  only  times  of  transition  from 
school,  but  also  involve  those  on  the  fringes  of  the  system  who  do  not  reside  in  DMR 
funded  housing.  As  the  area  director  pointed  out  in  her  testimony,  she  has  "carte  blanche 
responsibility  and  access"  to  DMR  funded  housing,  but  no  jurisdiction  to  go  into  a  private 
home. 

According  to  a  regional  director  for  DMR,  each  year  450  DMR  clients  and  potential 
clients  turn  22  years  old  and  leave  the  school  system.  He  states  that  of  these  450,  only  160 
receive  DMR  funding.  Thus,  most  of  these  young  DMR  clients  and  potential  clients  do  not 
receive  DMR  services  in  a  timely  fashion  and  some  may  receive  no  services  at  all.  This 
severe  lag  in  time  between  leaving  the  school  and  receiving  services  from  DMR,  can  result 
according  to  one  school  official,  in  some  individuals  regressing  in  their  skills.  The  need  to 
improve  the  transition  from  the  special  education  system  to  DMR  services  is  essential. 

Mentally  retarded  individuals  who  leave  the  school  system  before  turning  twenty 
two  are  in  an  even  more  precarious  situation  in  terms  of  actually  gaining  the  DMR  services 
they  need,  according  to  one  school  official.  For  those  transitioning  directly  from  school, 
the  student's  local  special  education  department  assists  them  in  their  preparations  for 
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leaving  the  school  and  hopefully  beginning  services.  Individuals  who  leave  school  before 
reaching  twenty-  two  lack  the  assistance  and  advocacy  provided  by  the  special  education 
programs  in  local  schools.  According  to  one  school  official  with  much  experience  dealing 
with  DMR,  "without  an  advocate,  you  are  lost  to  the  system." 

While  the  Raynham  case  was  unfolding,  the  Commissioner  was  using 
Department  funds,  select  employees,  and  the  authority  of  his  public  trust  to  conduct  a 
philosophical  crusade  against  a  vendor,  JRC  (formerly  known  as  BRI)  depleting 
funds  for  needed  services  for  some  DMR  clients.     This  campaign  resulted  in  DMR 
expending  precious  resources  and  JRC  hiring  attorneys  and  spending  1 . 1  million,  nearly 
depleting  its  resources,  to  defend  the  attacks.    The  trial  court  level  judge,  Judge  Elizabeth 
O'Neil  LaStaiti,  found  that  DMR  inappropriately  wasted  judicial  and  financial  resources  in 
an  effort  to  exploit  JRC's  deteriorating  financial  situation. 

The  crusade  not  only  impacted  JRC  clients,  but  it  also  affected  other  DMR  clients 
because  funds  were  depleted  by  the  JRC  investigation.  Some  of  the  DMR  employees  in 
the  Raynham  case  that  were  interviewed  by  the  Bureau  had,  at  one  time  or  another,  been 
involved  with  JRC  investigations.  For  example,  the  current  senior  investigator  for  the 
young  Raynham  client  case  testified  that  he  had  investigated  JRC  as  a  staff  investigator  for 
DMR.  A  current  DMR  staff  investigator  testified  that  she  had  at  one  time  spent  more  than 
40%  of  her  time  investigating  JRC.  She  further  testified  that  she  finally  asked  to  be 
assigned  one  or  the  other  because  she  felt  she  could  not  adequately  conduct  JRC  and  non- 
JRC  investigations  at  the  same  time. 

From  August  1993  to  December  1994  there  were  over  400  visits  to  JRC  by  DMR 
agents  and  employees.    During  this  same  time  period  there  were  a  substantial  number  of 
abuse  cases  in  the  region,  approximately  700  abuse  cases  according  to  a  senior 
investigator,  which  needed  to  be  investigated  or  otherwise  resolved.  These  abuse  cases 
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included  the  first  investigation  into  the  alleged  abusers  in  Raynham  which  began  in  August 
1993.  Thus,  precious  resources  were  being  diverted  from  individuals  such  as  the  young 
Raynham  victim  to  fund  the  persecution  of  JRC.  The  current  senior  investigator  who  as  a 
staff  investigator  conducted  investigations  of  JRC,  acknowledged  during  his  deposition 
that  the  investigations  into  JRC  (called  BRI  at  the  time)  put  a  strain  on  the  investigative 
resources  in  the  Southeastern  Massachusetts  area. 

The  Department  had  conducted  only  two  abuse  investigations  in  the  22-year  history 
of  JRC  prior  to  July,  1993,  but  DMR  conducted,  initiated,  or  referred  more  than  fifty  abuse 
investigations  between  August  of  1 993  and  June  of  1 995 .7   Thus,  while  DMR  was 
bombarding  JRC  with  visits  and  investigations,  the  young  Raynham  client  and  the  older 
Raynham  victim  remained  subject  to  ongoing  abuse  and  "unsubstantiated"  findings. 

The  waiting  list  is  used  as  a  sword  and  shield  by  the  Department.  On  the  one 

hand,  the  Department  asserts  large  numbers  of  people  are  without  services,  on  the  other 
hand  they  claimed  to  have  repeatedly  monitored,  visited,  and  drove  by  the  young  Raynham 
client's  residence  with  offers  of  service.  According  to  a  regional  director  deposed  by  the 
Bureau,  "the  demand  for  departmental  services  is  intense.  It's  very  great.  The  waiting  list 
grows  every,  single  year  by  hundreds  and  hundreds  of  people... The  waiting  list  is  our 
biggest  problem,  people  not  receiving  DMR  services." 

The  Bureau  does  not  dispute  nor  condone  that  some  people  are  without  services, 
however  it  is  the  number  of  people  without  services  and  why  they  lack  services  that  the 
Bureau  questions.  Is  it  truly  inadequate  funding  of  DMR?  Is  it  inefficient  resource 
allocation?  Is  it  improper  resource  allocation?  Or  is  it  a  combination  of  all  of  the  above? 
This  is  one  reason  the  Bureau  believes  a  management  review  and  analysis  is  required. 

The  number  of  people  the  Department  claims  is  on  the  list  varies  greatly  depending 
on  who  one  asks.  As  previously  mentioned,  according  to  a  regional  director  450  people 
become  eligible  for  DMR  services  upon  coming  out  of  the  Turning  22  program  each  year. 
Yet,  according  to  a  former  Children's  Coordinator  who  was  the  only  one  for  her  region  at 

7  Id  at  74. 
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the  time,  she  had  between  25-30  such  people  in  her  region  each  year.  If  one  multiplies  30 
times  the  5  areas  in  Massachusetts,  that  only  equals  125-150  people  each  year. 

According  to  a  regional  director,  there  are  currently  3,000  people  who  want  DMR 
services  who  cannot  get  them.  He  even  stated  "the  waiting  list  is  our  biggest  problem." 
This  begs  the  question,  if  there  are  so  many  people  who  would  love  to  have  DMR  services, 
need  DMR  services,  why  would  DMR  pursue  the  young  Raynham  client  as  they  claim  they 
did,  and  as  documents  demonstrated,  with  repeated  offers  of  services?  The  young  victim's 
service  coordinator  expressed  his  feelings  in  this  way,  "none  of  us  ever  felt  right  about  [the 
young  victim]"  The  Bureau  finds  that  DMR  persistently  uses  the  waiting  list  as  a 
convenient  cover  for  cases  that  fall  through  the  cracks. 

DMR's  approach  to  the  client  competency  issue  is  unrealistic  and 
unworkable,  subjecting  disabled  individuals  to  unnecessary  risks  and  resulting  in 
costly  crisis  intervention.  Individuals  who  have  serious  competency  issues  and  decline 
services  oftentimes  place  themselves  in  dangerous  and  high  risk  situations.  DMR's 
failure  to  have  more  practical  protocols  for  competency  determination  results  in 
inefficiencies  through  payment  of  costly  and  hasty  crisis  intervention  services  which 
could  be  avoided. 

DMR's  service  coordination  system  does  not  have  the  necessary 
flexibility  to  deal  with  clients  where  a  competency  determination  is  necessary  for 
client  well-being.  This  hinders  a  true  assessment  of  potential  risk  to  clients.  Persons 
aged  1 8  and  older  are  legally  presumed  competent.    Not  all  adults  are  actually  competent, 
however.  Someone  must  challenge  the  presumption  in  court  to  have  it  rebutted.  The 
problem  here  is  that  DMR  is  not  challenging  client  competency  often  enough.  According 
to  one  investigator,  investigators  are  told  that  they  are  not  qualified  to  determine  if 
someone  is  incompetent.  Even  though,  according  to  one  investigator,  "at  times... it  is 
blatantly  obvious"  that  a  client  is  not  competent. 
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The  young  Raynham  client  as  an  adult  was  presumed  legally  competent.  However, 
numerous  people  inside  and  outside  of  DMR  who  had  contact  with  him  doubted  that  he 
was  in  fact  competent.  By  1995,  the  crucial  moment  in  the  case,  operations,  investigations, 
and  the  legal  department  of  DMR  all  expressed  competency  concerns.  Apart  from  DMR, 
two  other  people  with  familiarity  with  the  disabled  both  identified  competency  as  an  issue 
with  regards  to  the  young  client.  The  executive  director  of  a  local  organization  that 
provides  representative  payee  services,  and  a  social  security  supervisor  both  doubted  that 
he  was  in  fact  competent.  They  both  told  DMR  that  they  doubted  his  competency.  The 
supervisor  stated,  "I  would  like  to  see  a  guardian  appointed"  The  executive  director  even 
offered  to  fund  a  competency  evaluation  himself.  Others  who  doubted  the  young  Raynham 
client's  competency  were  the  DMR  investigator,  the  DMR  psychologist,  and  the  DMR 
attorney  who  all  believed  that  a  competency  evaluation  should  have  been  done  on  the 
young  client. 

Many  people  who  came  into  contact  with  the  young  Raynham  client  expressed 
concern  for  his  safety.  For  example,  the  young  Raynham  client's  adult  service  coordinator 
also  expressed  safety  concerns  with  regard  to  the  young  Raynham  client's  living  situation 
with  the  alleged  abusers.  The  alleged  abusers  responded  by  having  him  removed  as  the 
young  Raynham  client's  service  coordinator.  Attleboro  School  officials  also  had  concerns 
about  the  young  Raynham  client's  safety  and  took  some  preliminary  investigative  action. 
The  young  Raynham  client  and  the  alleged  abusers  moved  to  Taunton.  When  pressed  for 
information  by  individuals  with  the  Taunton  School  system,  the  alleged  abusers  moved  the 
young  client  to  Raynham.  (See  Raynham  section  of  this  report) 

The  DMR  investigator  expressed  concern  because  she  was  unable  to  interview  the 
young  Raynham  client  outside  the  presence  of  the  alleged  abusers  and  suspected  that  they 
controlled  the  young  Raynham  client.    The  social  security  supervisor  "had  the  utmost 
concern  for  the  young  Raynham  client"  and  the  executive  director  thought  the  situation 
"had  the  makings  of  that  tragedy  in  Western  Mass."  Both  expressed  these  safety  concerns 
to  DMR.  Even  the  program  monitor  who  was  assigned  the  Raynham  case  wrote  in  a 
document  reviewed  by  the  Bureau  that  the  Raynham  client  lived  with  "a  very  strange  group 
of  people"  and  that  this  client  was  "obviously  in  need  of  some  type  of  services." 
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The  DMR  investigator  assigned  to  the  Raynham  case  recognized  the  competency 
presumption  as  hindering  abuse  investigations  in  general.  On  September  26,  1996,  she 
even  drafted  a  letter  to  the  Director  of  Investigations  raising  several  investigations  issues 
including  investigators'  safety  when  investigating  private  homes  and  the  problems  with  the 
presumption  of  competency.  Immediately  after  the  statement  about  incompetence  being  at 
times  obvious,  she  wrote,  "why  is  it  the  expectation  that  the  investigator  should  validate  a 
(victim)  consumer's  decision  to  remain  in  an  environment  (or  situation)  where  there  is  risk 
without  objection." 

The  alleged  abusers  refused  services  for  the  young  Raynham  client  and  isolated 
both  the  young  Raynham  victim  and  the  older  Raynham  victim  in  their  Raynham  house. 
Even  the  house  was  made  to  keep  people  away.  The  house  was  surrounded  by  a  six  foot 
stockade  fence  with  numerous  large  and  vicious  dogs,  who  were  also  abused  by  the  alleged 
abusers,  chained  at  various  points  on  the  property  and  in  the  house.  The  DMR  area 
director  stated  the  young  Raynham  client  was  "somewhat  isolated"  in  a  memorandum 
dated  September  29,  1 995  that  was  reviewed  by  the  Bureau. 

DMR  protects  itself  from  public  scrutiny  and  from  accountability  by  delay 
tactics  and  asserting  confidentiality  of  DMR  clients  and  client  records  to  prevent 
oversight  of  its  actions.  DMR  has  used  confidentiality  of  clients  and  client  records  as  a 
means  of  making  oversight  of  the  agency  extremely  difficult.  DMR's  methods  of 
operation,  particularly  their  excessive  and  subjective  redaction  of  documents  and  delays  of 
document  production,  make  identifying  systemic  problems  difficult  and  tremendously  time 
consuming. 

DMR  is  required  by  Massachusetts  General  Laws  chapter  123B  section  17  to  keep 
records  of  clients.  DMR's  regulations  on  the  matter  were  promulgated  pursuant  to  the 
statute.  The  Department's  current  regulations  on  the  creation,  maintenance,  destruction, 
and  access  to  records,  115  CMR  4.00  et  seq.,  take  client  confidentiality  to  the  extreme. 
This  ultimately  allows  them  to  hide  poorly  done  work,  and  results  in  client  safety  being 
jeopardized. 
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The  guiding  principles  of  the  Department  provide  a  philosophical  context  for  the 
DMR  regulations.  These  principles  include  "respect[ing]  the  dignity  of  each  individual 
through  vigorous  promotion  of  human  and  civil  rights  which,  in  part,  strives  to  keep  people 
free  from  abuse  or  neglect."  Other  principles  focus  more  on  "the  dignity  of  achievement 
that  results  from  risk-taking  and  making  informed  choices." 

In  order  to  make  an  informed  choice  one  must  be  minimally  competent  to 
understand  that  one  has  a  choice  and  have  a  basic  ability  to  understand  the  implications  of 
the  choice.  Yet,  if  the  young  Raynham  client's  case  is  an  indication,  DMR  is  not  following 
through  with  individuals  who  may  not  be  able  to  make  informed  choices.  Recall  the 
investigator's  statement  in  1995  investigation  report  about  the  young  client  living  with  the 
alleged  abusers.  "It  is  undetermined  whether  or  not  he  has  the  capacity  to  execute  the 
decisions  that  he  'wants  to  stay  there'. ..A  competency  evaluation  is  necessary  to  determine 
this  issue." 

Beyond  the  guiding  principles  of  the  department,  the  purpose  of  record  keeping  as 
set  forth  in  1 15  CMR  4.03  also  provide  a  context  for  the  regulations  regarding  client 
confidentiality.  The  purpose  of  keeping  client  records  includes  being  no  more  intrusive  to 
the  individual  than  is  necessary,  but  also  to  provide  sufficient  specificity  to  provide  a  basis 
for  accountability  in  the  provision  of  services  and  supports. 

DMR  regulations  also  address  client  confidentiality  in  the  production  of 

o 

documents.     The  policy  regarding  client  record  privacy  includes  the  statement  that  client 
records  are  private,  not  open  to  the  public,  and  that  whenever  possible  the  name  or  personal 
identifying  information  of  the  individual  should  be  withheld.9  Most  of  the  regulatory 
scheme  regarding  records  focuses  on  the  situation  where  a  client  is  residing  in  a  DMR 
funded  residence  and  thus  would  not  be  applicable  in  a  case  such  as  the  young  Raynham 
client  who  was  not  residing  in  such  a  home.  However,  there  are  also  some  broad  based 
regulations  such  as  1 15  CMR  4.06,  which  describes  when  a  third  party  can  inspect  records. 
Both  M.G.L.  c.  123B  s.  17  and  115  CMR  4.06  provide  that  in  certain  situations  records  can 
be  reviewed  by  a  third  party.  Records  can  be  reviewed  upon  the  informed  consent  by  the 
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individual  or  guardian,  upon  proper  judicial  order,  or  when  the  Commissioner  determines 
that  it  is  in  the  best  interests  of  the  client. 

If  one  is  eventually  allowed  to  see  DMR  documents,  one  still  has  to  be  able  to 
decipher  them.  This  can  be  very  difficult  at  times  due  to  the  Department's  tendency  to 
redact  extensively.  The  documents  received  by  the  Bureau  from  DMR  had  much 
information  redacted.  The  extent  of  the  redactions  made  attempts  at  deciphering  some 
documents  a  lengthy  and  futile  exercise.  The  breadth  of  the  redactions  by  DMR  was  far  in 
excess  of  records  of  a  comparatively  sensitive  nature  provided  by  DPPC  and  three  different 
school  systems.  The  school  systems  redacted  nothing. 

DMR  protects  itself  from  public  scrutiny  and  from  accountability  by  delay 
tactics  in  producing  records  and  not  producing  all  records  as  requested.  An  example 
of  delay  occurred  when  the  Bureau  issued  two  subpoenas  of  DMR  records  on  February  26, 
1997.  What  followed  was  three  separate  productions  of  documents  all  of  which  were  in 
existence  at  the  time  the  subpoena  was  originally  issued.  Some  of  the  most  critical 
information  was  not  provided  to  the  Bureau  until  April  4th. 

The  subpoenas  of  February  26th  provided  that  documents  pertaining  to 
investigations  for  region  V  were  due  on  March  twelfth  and  non-investigation  files  were  due 
on  March  sixth.  DMR  requested  they  be  granted  an  extension  of  the  March  sixth  deadline 
so  that  all  the  documents  would  be  produced  by  March  twelfth.  The  Bureau  agreed  to  this. 
The  Bureau  reviewed  what  the  Bureau  was  led  to  believe  were  all  the  documents 
subpoenaed  at  DMR  headquarters  on  March  14th.  On  March  26th,  the  assistant  general 
counsel  sent  a  letter  along  with  additional  documents  pursuant  to  the  Bureau's  subpoena  of 
a  month  earlier.  On  April  4th,  the  assistant  general  counsel  sent  yet  another  letter  along 
with  yet  additional  documents  in  response  to  the  February  26th  subpoena. 

Coincidentally,  the  latest  document  production  of  April  4th,  was  the  day  after  the 
release  of  the  EOHHS  report  on  the  Raynham  case.  This  report  referenced  a  document  that 
had  not  been  provided  to  the  Bureau.  This  same  document,  a  memorandum  from  the  staff 
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investigator  on  the  Raynham  case  to  the  director  of  investigations  dated  September  29, 
1996,  was  without  explanation  provided  in  the  April  4th  production.  The  memo  raised 
concerns  she  had  about  DMR  policies  including  the  presumption  of  competence  and  client 
and  investigator  safety  during  investigations  of  private  homes. 

The  April  4th  production  was  also  a  mere  two  working  days  before  the  depositions 
of  DMR  employees  scheduled  by  the  Bureau  were  set  to  begin.  At  these  depositions,  three 
DMR  employees,  the  regional  director's  secretary,  the  young  Raynham  client's  program 
monitor  and  his  former  children's  service  coordinator,  were  all  asked  if  they  had  been  told 
by  anyone  at  DMR  to  produce  their  records  in  response  to  a  Bureau  subpoena.  They  each 
replied  that  no,  no  one  had  asked  for  their  records. 

The  Bureau  deposed  a  former  DMR  employee  who  was  asked  about  a  monitoring 
document  she  had  prepared  relative  to  the  young  Raynham  client.  The  Bureau's  copy  of 
this  document,  not  provided  by  DMR  to  the  Bureau  until  April  4th,  was  incomplete. 
During  a  conversation  about  this  document,  DMR  counsel  asserted  not  only  that  the  entire 
document  had  been  provided,  which  it  had  not,  but  also  that  it  had  been  provided  in  March, 
not  on  April  4th,  which  was  also  not  accurate. 

The  complete  document  was  ultimately  provided  by  the  deponent  herself  during  a 
break  in  deposition  questioning.  She  had  taken  this  record  with  her  when  she  left 
employment  with  DMR,  "not  realizing  actually  that  I  had  them."  The  record  illustrated 
that  the  employee  had  some  questions  for  example,  "it  is  still  not  clear  to  me  the  actual 
relationship  of  [alleged  abusers]  to  [young  client].  Somewhere  in  one  of  the  Reads 
Assessments  it  says  [caretaker/alleged  abuser]  is  his  step-father,  however  he  describes 
himself  to  me  as  [young  client] 's  caretaker."  She  concludes  by  recommending  "careful 
review  of  the  living  situation,  appropriateness  ect  (sic).. .Careful  monitoring  of  the  [younger 
Raynham  client] 's  situation  is  recommended."  Her  conclusion  was  not  provided  to  the 
Bureau  until  she  produced  it  herself  at  her  deposition. 

One  DMR  employee  who  was  not  asked  by  her  superiors  or  anyone  else  to  provide 
records  is  the  liaison  to  the  DPPC  for  oversight  purposes.  She  is  also  the  secretary  for  the 
regional  director  who  covers  the  region  in  which  the  Raynham  and  Halifax  cases  occurred. 
She  stated  during  her  deposition  that  she  keeps  records  for  the  regional  director  and  that 
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she  was  not  asked  to  search  or  produce  them.  She  also  stated  that  so  far  this  year  no  one  in 
her  office  has  asked  her  for  any  of  these  documents  related  to  the  young  Raynham  client, 
nor  has  anyone  looked  through  them. 

Another  DMR  employee  who  keeps  records  and  was  not  asked  by  DMR  counsel  or 
any  of  his  superiors  to  search  his  records  to  respond  to  the  Bureau's  subpoena  was  the 
program  monitor  who  handled  the  young  Raynham  client's  case.  This  person's  job 
includes  implementing  action  plans  made  at  the  completion  of  investigations.  According 
to  the  program  monitor,  the  action  plan  consists  of  "the  necessary  actions  to  prevent  this 
occurrence  of  the  same  incident  again."  He  also  stated  in  deposition  that  he  had  extensive 
documents,  that  his  documents  were  "remarkably  different"  from  those  kept  by  other  DMR 
employees,  and  that  he  was  never  asked  to  search  or  produce  them.  He  also  stated  that  it 
was  known  by  his  superiors  and  others  that  he  had  these  records. 

A  third  DMR  employee  who  kept  records  but  was  not  asked  to  produce  them  was 
the  young  Raynham  client's  adult  service  coordinator.  At  the  time  that  he  was  removed  as 
service  coordinator,  he  had  put  the  records  in  a  closet  used  for  inactive  files.  This  unlocked 
closet  is  accessible  to  any  DMR  employee  and  files  kept  there  are  organized  under  the 
client's  last  name,  the  Bureau  was  told.  Thus,  in  order  for  any  DMR  employee  to  gain 
access  to  the  entire  client  file  containing  confidential  information,  all  one  needs  to  know  is 
the  client's  last  name.  The  service  coordinator  was  unsure  if  anyone  else  had  gotten  the 
young  Raynham  client's  documents  from  this  closet  without  him  knowing.  However,  even 
after  his  removal  as  the  young  Raynham  client's  coordinator  he  testified  that  he  had  been 
asked  numerous  times  to  get  documents  from  or  add  documents  to  the  young  Raynham 
client's  file  in  the  file  closet. 

This  current  inactive  file  system  is  troubling,  however  it  is  infinitely  better  than  the 
system  at  the  previous  facility  in  Norton.  The  service  coordinator  in  sworn  statement 
described  the  previous  office.  "It  was  a  house,  it  was  a  bedroom  with  four  people  in  it,  and 
you  would  push  your  chair  this  way  five  inches  and  you  would  bump  into  someone  else. 
Your  case  record  was  on  your  desk  here,  you  had  a  file  cabinet  with  the  lock  punched  out, 
and  a  lot  of  people  had  access  to  your  records  then,  just  about  anybody  who  wanted  to.  As 
a  matter  of  fact,. ..the  landlord  who  owned  the  building  lived  in  the  basement  of  our  office. 
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He  used  to  come  up  and  use  the  shower  because  he  didn't  have  a  bathroom  in  the 
basement.  This  guy  could  have  come  in  and  looked  at  the  records... There  wasn't  a  hell  of  a 
lot  of  security  in  terms  of  the  case  records." 

Beyond  using  client  confidentiality,  delaying  production  of  documents  and  simply 
not  producing  all  documents,  DMR  also  used  attorney-  client  privilege  to  prevent 
disclosure  of  undesirable  information,  to  conceal  the  true  nature  of  some  communications, 
and  to  gain  tactical  legal  advantage  in  litigation.  An  example  of  this  occurred  in  the  recent 
court  proceedings  involving  DMR  and  a  vendor,  JRC.  The  Commissioner  and  other  high- 
level  DMR  employees  disagreed  with  JRC  about  certain  methods  of  treatment  that  JRC 
used.  DMR  tried  to  claim  attorney-  client  privilege  to  prevent  disclosure  of  information 
from  policy  meetings  being  held  to  formulate  strategy  to  put  JRC  out  of  business. 

Also  in  the  course  of  that  litigation,  Judge  LaStaiti  found  that  DMR's  counsel  acted 
with  "intransigence  and  defiance"  with  respect  to  that  Court's  orders  to  produce 
documents.  DMR's  counsel  not  only  failed  to  comply  with  the  Court's  order  concerning 
the  production  of  these  documents  in  the  unredacted  form  but  "also  made  the  decision  to 
redact  information  which  was  plainly  not  protected  by  the  attorney-client  privilege  in  a 
transparent  effort  to  prevent  discovery  of  documents  which  were  harmful  to  the 
Defendant's  case.  DMR's  counsel's... frivolous  invocation  of  the  attorney-client  privilege 
to  protect  information  which  DMR's  lawyers  considered  to  be  damaging  to  their  case  will 
not  be  tolerated."12 

The  court  ordered  DMR  to  produce  unredacted  documents,  giving  them  one  day 
to  do  this.  They  did  not  produce  fully  redacted  for  almost  three  weeks.13  Once  they  were 
produced,  the  judge  found  that"[m]uch  of  the  information  for  which  the  attorney-client 
privilege  was  originally  invoked  in  support  of  these  "redactions"  was  done  without  any 
basis  in  fact  or  in  law.  Clean  copies  of  the  documents  indicate  invocation  of  the  attorney- 
client  privilege  to  hide  information  akin  to  a  smoking  gun."14 


11  Id  at  38  n.  26. 

12  Id  at  85 

13  Id  at  44. 

14  Id 
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The  Bureau  experienced  a  similar  occurrence  of  DMR  obstruction  by  use  of  the 
attorney-client  privilege  when  investigating  another  matter  involving  DMR.  This 
occurred  when  DMR  asserted  that  information  pertaining  to  investigation  reports  being 
altered  within  the  Department  was  covered  by  the  attorney-client  privilege. 


Money  for  Nothing:  Tighter  oversight  of  the  use  of  social  security  funds  is 
necessary.  Some  unscrupulous  individuals  become  representative  payees  for  social 
security  and  supplemental  security  income  recipients  who  are  mentally  retarded.  In  the 
Raynham  and  Halifax  cases  for  example,  the  alleged  abusers  in  both  cases  used  the 
victims'  SSI  money  for  their  own  benefit  and  left  the  disabled  person  with  no  means  of 
support.  As  community  residences  proliferate,  the  dispersion  of  public  money  into  the 
community  to  care  for  the  disabled  becomes  a  larger  and  larger  oversight  issue.  As  the 
Raynham  and  Halifax  cases  demonstrate  these  monies  are  enticements  for  confidence 
operators  like  the  alleged  abusers  in  both  cases.  In  its  oversight  of  various  state  human 
service  agencies  that  utilize  federal  and  state  disability  income  programs  HPAO  has 
found  similar  financial  abuse. 

In  the  Raynham  case  these  disability  funds  -  public  money  -  were  directly  pledged 
as  income  to  purchase  a  home  for  the  caretaker/alleged  abuser. 

The  disability  allowance  of  the  younger  retarded  man  was  placed  directly  into  the 
hands  of  the  caretaker/alleged  abuser  through  his  status  as  "representative  payee."  This 
designation  is  a  fiduciary  relationship  established  and  maintained  by  the  Social  Security 
Administration.  The  younger  victim's  mother  adamantly  told  the  HPAO  investigator  in  a 
telephone  interview  that  she  never  signed  any  document  allowing  the  alleged  abuser  to 
obtain  the  younger  victim's  social  security  and  SSI  funds.  The  Social  Security 
Administration  maintains  a  strict  confidentiality  policy  regarding  their  clients  and  their 
financial  funds.  This  portion  of  the  inquiry  and  report  is  referred  to  the  SS  A.  However, 
the  SSI  funds  while  administered  by  SSA  are  funded  by  Massachusetts.  Some  oversight 


13  Deposition  of  counsel  for  a  DMR  facility  (September  29,  1994  at  23). 
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program  not  encumbered  by  excessive  "client  confidentiality"  is  necessary.  (For  further 
discussion  see  the  Raynham  section  entitled:  "Are  you  sure  about  this  guy?") 

DMR  failed  to  undertake  a  financial  inquiry  despite  knowledge  that  the 
alleged  abusers  did  not  work,  yet  owned  a  house.     The  crucial  moment  in  the 
Raynham  case  was  the  inquiry  by  the  Social  Security  Administration  into  the  caretaker's 
fiduciary  responsibility,  first,  in  the  visit  to  the  house,  and  then  by  the  client  and 
caretaker/alleged  abuser's  visit  to  the  SSA  office.  From  this  inquiry  came  the  question  of 
the  client's  competence,  the  re-involvement  of  the  service  coordinator,  and  sufficient 
concern  to  move  the  status  of  the  case  up  the  hierarchy  in  both  operations  and 
investigations.  Yet  there  was  no  significant  action  taken. 

DMR  knew  that  the  caretaker/alleged  abuser  was  unemployed.  Yet,  nowhere  in 
the  investigation  has  HPAO  Bureau  seen  evidence  that  any  sort  of  financial  inquiry  was 
attempted;  this  is  a  management  and  training  issue.  Further,  the  DMR  service 
coordinator  knew  the  amount  of  disability  income  that  the  Raynham  client  received. 
While  the  EOHHS  documents  included  a  copy  of  a  title  search,  there  was  no  mention  of 
the  financial  details  in  the  final  EOHHS  report.  It  is  not  clear  what  purpose  this  search 
served  in  the  compilation  of  the  EOHHS  inquiry.  Neither  is  there  any  indication  that  there 
was  any  cooperative  arrangement  begun  with  SSA. 

The  regional  director  told  the  Bureau  that  he  advised  the  investigator  to  check 
social  security  to  established  the  client's  whereabouts  after  he  had  been  named  a  missing 
person.  What  is  not  clear  nor  explained  is  why  this  would  be  a  suggested  course  of 
action.  The  regional  director  told  the  Bureau  that  he  was  informed  that  the  client  had 
surrendered  his  social  security  benefits.  What  changed? 
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IV.  RECOMMENDATIONS 


TV.  RECOMMENDATIONS 

I.  That  the  Commissioner  engage  a  management  consultant  to  perform  a  complete 
management  review  of  the  Department  of  Mental  Retardation  to  analyze  and  make 
recommendations  addressing  the  following  issues: 

1)  Improving  the  management  and  operation  of  DMR's  decentralized  service 
delivery  and  community  based  system. 

2)  DMR's  implementation  of  a  management  system  that  facilitates 
communication  and  responsiveness  so  that  issues  such  as  the  "waiting  list",  client  abuse, 
client  mortality  and  client  safety  can  be  addressed  in  a  timely  and  coordinated  fashion. 

3)  DMR's  implementation  of  a  more  timely  and  responsive  system  of  oversight 
to  act  to  prevent  rather  than  respond  to  cases  of  abuse  and  the  potential  for  abuse. 

4)  Complete  overhaul  of  DMR's  system  of  oversight  and  monitoring  that  focus 
efforts  on  the  safety  and  physical  and  emotional  well-being  of  the  client.  Such  system 
should  include  basic  health  and  safety  measures  under  objective  standards. 

5)  Implementation  of  DMR  guidelines  and  programs  to  ensure  that  clients  in  the 
hands  of  caretakers  are  protected  and  monitored. 

II.  The  Bureau  recommends  dramatic  changes  in  the  investigative  process.  The 
Commissioner  should  conduct  a  comprehensive  review  of  the  DMR  investigations  unit 
and  consider  such  options  as:  ceding  substantial  portions  of  the  investigations  unit  to 
DPPC,  complete  abolition  of  the  unit  and  transfer  to  an  outside  agency,  or  a  complete 
restructuring  of  the  oversight,  monitoring,  and  investigations  process. 

III.  DPPC  should  be  mandated  to  conduct  compliance  reviews  to  insure  that 
corrective  actions  are  taken  by  DMR. 

IV.  The  Bureau  recommends  that  DPPC  and  DMR  be  mandated  to  contact  local 
police  departments  and  the  District  Attorney's  office  when  allegations  of  abuse  are  made. 
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V.  The  Bureau  recommends  that  additional  funds  be  committed  to  the  Office  of  State 
Medical  Examiner  to  expedite  death  investigations  and  toxicology  reports. 

VI.  Rewrite  the  confidentiality  law  to  allow  the  client's  service  coordinator  access  to 
investigation  information.  According  to  a  program  monitor  this  would  be  helpful.  At 
present,  only  of  certain  DMR  personnel  allowed  to  see  these  documents,  only  parties  to 
the  complaint  may  get  the  information.  Since  service  coordinators  are  usually  not  parties 
to  the  complaint,  they  typically  do  not  see  them.  An  exception  occurs  if  they  are 
mentioned  in  the  report,  then  they  can  see  the  part  in  which  they  are  mentioned,  but  other 
information  is  redacted. 

VII.  Change  the  law  surrounding  competency.  DMR  clients  are  18  and  older  and  are 
therefore,  presumed  competent  under  the  law.  Under  current  DMR  regulations  during  the 
assessment  of  eligibility  for  DMR  services,  an  evaluation  of  competency  is  supposed  to 
be  done,  however  this  only  requires  that  the  DMR  worker  speak  with  the  client. 

The  legal  presumption  of  competence  and  the  regulations,  combined  with  the 
current  philosophy  stressing  choice  and  "dignity  of  risk,"  is  resulting  in  some  people  who 
are  in  fact  incompetent  being  left  to  make  decisions  that  put  them  in  dangerous  situations. 

A  psychologist  should  be  the  one  to  initially  evaluate  the  competency  of  a 
potential  DMR  client.  This  initial  evaluation  should  also  be  part  of  the  Individual 
Transition  Plan  for  those  transitioning  from  school  programs.    If  the  psychologist  at  all 
doubts  the  potential  client's  competency,  they  should  be  required  to  assemble  a  clinical 
team  of  a  board  certified  physician,  a  licensed  social  worker,  and  a  licensed  psychologist 
to  conduct  an  evaluation. 

The  evaluation  should  include  those  clinical  tests,  such  as  an  IQ  test,  that  are  both 
generally  accepted  by  the  medical  community  for  competency  evaluations  and  deemed 
necessary  by  the  team.  The  team  should  also  speak  with  close  relatives,  review  school 
evaluations,  and  speak  with  school  department  officials  familiar  with  the  person,  if  they 


,6115CMR6.06(2). 
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were  involved  with  the  special  educational  system.  They  should  also  speak  with  others 
they  deem  helpful.  If  the  team,  after  evaluation,  feels  the  person  is  likely  not  competent, 
they  should  be  required  pursue  an  appropriate  avenue  of  protection  including  securing  a 
representative  payee,  conservator,  or  legal  guardian. 

When  an  investigator  is  called  to  an  emergency  situation  involving  a  DMR  client, 
he  or  she  should  have  the  authority,  as  a  matter  of  course,  to  require  that  a  psychologist 
come  with  the  investigator  to  the  scene.  This  psychologist  will  assess  the  client's 
competency  to  appreciate  risk. 

VIII.  According  to  a  program  monitor  deposed  by  the  Bureau,  the  Consumer  Registry 
which  is  a  computerized  list  of  DMR  clients,  is  maintained  by  region.  DMR  employees 
can  only  access  information  about  clients  who  reside  in  that  particular  region.  This 
registry  should  be  accessible  statewide  to  expedite  information  gathering  on  a  mobile 
client.  For  example,  if  a  DMR  client  moves  from  Worcester  to  Springfield,  the  office 
covering  Springfield  can  instantly  learn  if  the  person  is  already  a  DMR  client  and  if  they 
are  a  client,  who  their  service  coordinator  was  in  Worcester.  That  way  if  the  new  office 
has  initial  questions  or  concerns  about  the  client  they  can  contact  the  prior  service 
coordinator  for  assistance. 

IX.  DMR  should  institute  a  formal  program  to  develop  contacts  with  local  police 
departments.  This  program  should  include  workshops  for  local  departments  to  provide 
training  on  mental  retardation  and  the  roles  of  the  DMR  and  DPPC.  The  program  should 
also  educate  police  departments  regarding  M.G.L.  c.  19C  and  the  investigations  process. 

X.  The  Waltham  case,  to  be  discussed  herein,  should  be  reopened  for  investigation. 
To  date,  none  of  the  agencies  involved  have  conducted  an  in-depth  investigation 
sufficient  to  resolve  all  of  the  factual  inconsistencies  apparent  in  the  record.  Questions 
remain  about  this  unfortunate  death  and  it  needs  to  be  determine  if  negligence  contributed 
to  his  death. 
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V.  RAYNHAM  case  study:  "Are  you  sure  about  this  guy?" 


V.  RAYNHAM 

"Are  you  sure  about  this  guy?" 

Sometime  in  1989  a  19  year  old  mildly  retarded  man  was  placed  alone  on  a  bus 
in  Louisiana  by  his  mother.  The  young  man's  destination  was  Massachusetts,  probably 
Attleboro.    This  young  man,  who  professionals  in  both  Louisiana  and  Massachusetts 
describe  as  eager  to  please,  compliant,  shy,  and  lacking  self-esteem,  was  departing  a  life 
composed  of  years  of  sexual  and  physical  abuse  and  deprivation.  He  was  enroute  to  a 
world  of  torture,  torment,  and  slavery. 

This  young  man  arrived  in  Massachusetts  and  joined  another,  mildly  retarded, 
older  man  and  two  brothers.  Over  the  next  seven  and  a  half  years  one  of  the  brothers 
posed  at  various  times  as  the  younger  man's  father,  step-father,  guardian,  caretaker, 
friend,  and  landlord.  The  other  brother,  an  alcoholic,  who  is  also  alleged  to  have 
participated  in  the  physical  and  sexual  abuse,  posed  as  the  young  man's  uncle  and  friend. 
The  Bureau  has  found  no  document  or  identification  form  that  establishes  any  one  of 
these  claimed  relationships.  The  Bureau's  search  of  documents  included  files 
subpoenaed  from  the  state  Department  of  Mental  Retardation,  the  Disabled  Persons 
Protection  Commission,  the  state  Department  of  Mental  Health,  the  state  Department  of 
Social  Services,  the  Massachusetts  Rehabilitation  Commission,  the  Attleboro  School 
System,  the  Taunton  Public  School  System,  and  the  Bridgewater/Raynham  Regional 
School  District  and  a  vendor  for  the  Bridgewater/Raynham  Regional  School  District. 
The  question  of  the  actual  relationship  of  the  abusers  at  least  to  the  younger  retarded  man 
was  raised  by  several  officials.  It  was  never  effectively  pursued  or  appropriately 
answered. 

The  question  of  how  the  young  man  came  to  Massachusetts  is  also  an  interesting 
one.  In  an  telephone  interview  with  the  Bureau  the  young  retarded  man's  mother  said 
that  she  met  the  caretaker/  alleged  abuser  through  a  "Christian  publication" 
advertisement.  The  caretaker/alleged  abuser  cultivated  and  convinced  the  young  retarded 
man  to  come  to  Massachusetts  to  live  with  him,  according  to  the  victim's  mother.  There 
may  have  been  some  preliminary  discussion  of  money  as  well,  especially  disability 
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benefits.  In  a  telephone  conversation  with  the  Bureau,  the  mother  repeatedly  claimed  she 
never  signed  anything  regarding  Social  Security  benefits.  Nevertheless,  the 
caretaker/alleged  abuser  was  the  younger  victim's  representative  payee  for  Social 
Security  benefits.  This  is  a  fiduciary  relationship.  The  Bureau  was  also  told  that  the 
other  older  victim  met  the  alleged  abusers  through  an  advertisement.  That  ad  sought 
living  accommodations  for  the  second  older  victim.  This  second,  older  victim,  who  may 
or  may  not  have  been  known  to  DMR  was  very  involved  with  religiously  oriented 
activities.    In  fact,  the  Bureau  reviewed  papers  that  he  signed  in  which  he  prefaced  his 
name  with  the  probably  self-appointed  title  of  "Reverend."  The  caretaker  /abusers  appear 
to  have  manipulated  and  directed  the  religious  orientation  of  the  two  victims  as  a  sort  of 
confidence  operation  for  their  personal  profit,  according  to  police  reports,  documents, 
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sworn  statements,  and  interviews  conducted  by  the  Bureau. 

Although  the  young  retarded  man  attended  and  was  known  to  three  Southeastern 
Massachusetts  school  systems  and  was  referred  by  each  of  these  systems  to  the  state 
Department  of  Mental  Retardation,  none  of  these  agencies  were  able  to  release  him  from 
what  the  Bureau  has  uncovered  as  heinous  torture  and  virtual  captivity. 

On  the  afternoon  of  Thursday,  20  February  1997,  the  Raynham  Police, 
accompanied  by  Canine  Control  Officers  from  the  Plymouth  County  Sheriffs  Office 
raided  the  house  where  the  young  retarded  man,  the  older  mildly  retarded  man,  and  two 
caretaker/  alleged  abusers  lived.  The  older  man  was  taken  into  protective  custody,  given 
an  alias,  and  placed  in  a  Taunton  hospital  under  guard.  One  of  the  caretaker/  alleged 
abusers  was  arrested.  The  other  alleged  abuser  was  not  at  home  at  the  time  of  the  police 
strike.  The  specially  equipped  and  heavily  padded  Canine  Officers,  assisted  by  the 
Raynham  police  forcibly  subdued  four  or  five  vicious  German  Shepherd/Rottweiller  mix 
dogs  in  order  to  gain  entry,  according  to  the  police.  The  pads  used  for  protection  were  so 
severely  shredded  that  they  had  to  be  discarded  following  the  raid.  The  next  day  the 
other  alleged  abuser  was  located  and  arrested  in  a  Boston  shelter  for  alcoholics.    The 


This  issue  is  beyond  the  scope  of  the  Bureau's  investigation.  The  Bristol  County  District  Attorney  may  pursue  this 
activity  as  a  part  of  the  complaint  filed  by  the  Raynham  Police  Department  investigation.  The  Bureau  intends  to 
forward  some  of  its  investigative  information  to  the  Bristol  District  Attorney. 
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younger  victim,  located  two  weeks  earlier  by  the  Raynham  police,  was  living  in  another 
New  England  city.  The  police  told  the  Bureau  investigators  that  this  young  man,  abused 
nearly  all  his  life,  lived  in  complete  dread  of  his  caretaker/captors.  He  had  dyed  his  hair 
in  an  attempt  at  a  disguise,  and  had  feared  that  the  initial  police  contact  was  in  fact  a  ruse 
to  return  him  to  his  Massachusetts  caretakers. 

These  caretakers  operated  as  outlaws  against  the  DMR  system.  They  used  all  the 
advantages  of  private  property  to  keep  legitimate  inquiry  by  any  authority  away  from 
their  victims.  Based  upon  all  of  the  documentation  and  interviews  conducted  by  the 
Bureau,  neither  officials  from  the  three  school  systems  through  which  the  young  man 
moved,  or  the  DMR  ever  received  an  adequate  proof  of  relationship  between  the 
caretaker  and  the  victim(s).  Many  documents  reviewed  by  the  Bureau  show  that  many 
officials  considered  this  question.  No  document  or  interview  ever  answered  the  question. 

Ironically,  it  was  the  financial  inquiries  that  produced  the  most  results.  Bank 
records  inspected  under  subpoena  by  the  Bureau  reveal  an  internal  underwriting  memo 
which  boldly  asks  the  loan  officer:  "Are  you  sure  about  this  guy?"  This  memo  is 
attached  as  Exhibit  1 .  The  question  regarded  the  caretaker  who  flagrantly  claimed  the 
disability  income  of  the  young  retarded  man  and  another  man  under  his  control  as  a 
personal  source  of  income  to  qualify  for  a  mortgage. 

The  other  instance  of  financial  inquiry  was  the  alert  local  manager  of  the  Social 
Security  Administration  office.  Operating  under  a  routine  request  for  an  annual  financial 
accounting  on  the  part  of  the  representative  payee  for  the  young  retarded  man,  this  social 
security  manager  observed  during  an  on-site  visit  the  squalid  and  suspect  living 
conditions  of  the  victim.  He  also  witnessed  the  overbearing  influence  of  his 
caretaker/representative  payee.  It  was  this  federal  employee's  initiative  that  got  a 
disability  vendor  involved.  This  vendor,  one  of  whose  services  is  fiduciary  relationships, 
and  the  Social  Security  Administration  manager  both  contacted  the  appropriate 
authorities;  the  Department  of  Mental  Retardation  and  the  Disabled  Persons  Protection 
Commission.  But  their  observations  and  appropriate  alarms  produced  feeble  and 
indecisive  responses.  No  substantial  action  was  taken  by  DMR. 
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The  DMR  undertook  three  "external"  investigations  of  these  alleged  abusers  but 
could  not  "substantiate"  claims  of  abuse.  DMR  also  undertook  "drive-by  monitoring." 
This  "drive-by  monitoring"  was  later  explained  as  actual  surveillance  visits  by  non- 
investigative  DMR  personnel.  Their  goal  was  never  adequately  explained.    The  house 
that  they  were  monitoring  was  surrounded  by  a  high  stockade-style  fence  on  a  heavily 
trafficked  state  highway.  Observation  opportunities  were  severely  limited. 

In  contrast,  the  Social  Security  Administration  conducted  an  inquiry  and  removed 
the  caretaker  as  the  young  retarded  man's  representative  payee.  The  social  security 
administrator  commented  to  an  investigator  that  he  "came  away  sick"  after  observing  the 
younger  retarded  man's  squalid  living  conditions  and  the  apparent  control  exercised  over 
the  younger  victim  by  his  "caretakers."  The  Social  Security  manager  felt  a  guardian  was 
appropriate.  The  Social  Security  manager  asked  a  private  service  provider  who  works 
with  representative  payees  to  observe  the  interaction  of  the  younger  retarded  man  and  his 
caretaker/representative  payee.  The  service  provider  told  the  Bureau  that  his  first 
impression  regarding  the  younger  man  was  that  the  relationship  with  the  caretaker  was 
inappropriate.  He  questioned  the  young  retarded  man's  competence  and  independence. 
The  service  provider  told  the  Bureau  that  neither  DMR  nor  the  EOHHS  had  contacted 
him  following  the  Raynham  Police  raid  and  arrest.  In  fact,  and  to  his  amazement,  the 
HPAO  Bureau  was  the  only  investigative  agency  to  contact  him. 

Adults  such  as  the  two  Raynham  victims  are  presumed  competent  under  the  law 
unless  and  until  adjudicated  otherwise  by  a  court  of  appropriate  jurisdiction.    The  DMR 
service  coordinator  who  worked  with  the  younger  retarded  man  told  the  Bureau  that  the 
contractor  who  questioned  the  competence  of  the  younger  retarded  man  offered  to  pay  for 
a  competency  test.  The  offer  was  spurned  by  DMR. 

Yet,  it  is  clear  from  the  review  of  DMR  documents,  DPPC  investigations,  and 
interviews  with  DMR  employees  and  interested  parties,  all  was  not  well.  Despite  the 
refusal  of  services  by  the  client  and  his  caretaker,  DMR  continued  to  watch  the  ex-client 
in  what  it  described  as  "drive-by  monitoring." 

This  observation  of  the  client  from  a  distance  involved  at  least  two  DMR 
employees.  This  monitoring  took  place  after  the  receipt  of  two  letters  from  a  vendor 
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expressing  concern  for  the  victim  and  referencing  a  caretaker  situation  of  a  retarded  man 
in  Western  Massachusetts  that  resulted  in  the  retarded  man's  torture  and  death.  These 
letters  were  a  direct  result  of  the  young  man's  refusal  of  disability  income  from  SSA  and 
the  vendor's  observation  and  question  of  the  younger  victim's  competence. 

Indeed,  a  neighbor  of  the  torture  victims  and  the  caretaker/abusers  told  the  Bureau 
they  suspected  the  younger  retarded  man  may  have  been  killed.  In  August,  1996  these' 
neighbors  observed  the  younger  man's  jacket  half  buried  in  the  mud  of  an  open  cesspool 
in  the  back  of  the  ramshackled  structure  where  the  victims  and  abusers  lived.  Five 
months  later  this  information  was  told  to  a  DMR/DPPC  investigator.  The  information 
was  never  provided  to  the  Raynham  police  or  any  other  law  enforcement  authority  as  far 
as  the  HPAO  Bureau  can  determine. 

The  Raynham  police  performed  their  duty  admirably  when  asked.    The  problem 
was,  they  weren't  often  asked.19   Their  help  was  only  requested  early  in  the  DMR 
investigative  process  and  at  the  end  of  five  years  of  hampered  DMR/DPPC  inquiry. 
When  more  serious  allegations  like  the  Social  Security  issue  arose,  the  police  were  not 
consulted  or  included.  When  they  were  included  in  the  process  the  Raynham  police 
officers  produced  a  well  executed  raid  and  finely  documented  investigation. 

When  the  unemployed  caretakers/alleged  abusers  fled  from  the  scrutiny  of  the 
Taunton  School  System,  they  managed  to  purchase  a  home  by  pledging  the  disability 
income  checks  of  the  two  victims  toward  the  service  of  the  mortgage.  The  mortgage 
documents  reviewed  by  the  Bureau  indicate  only  one  instance  where  the  security  of  this 
revenue  was  questioned.  The  legality  was  never  openly  questioned!  (See  exhibit  1). 

As  community  residences  proliferate,  the  dispersion  of  public  money  into  the 
community  to  care  for  the  disabled  becomes  a  larger  and  larger  oversight  issue.     As  the 
Raynham  case  and  the  accompanying  Halifax  case  demonstrate  these  monies  are 


"You  wonder  why  they  didn't  see  and  do  something,"  the  Governor  was  quoted  in  the  Patriot  Ledger  as  saying, 
regarding  local  involvement  that  seemed  unable  to  halt  what  would  be  revealed  as  heinous  abuse  of  two  human 
beings.  (Patriot  Ledger,  Tuesday,  25  February  1997).  The  reporting  of  this  abuse  appears  to  be  quite  limited  to  active 
investigative  solicitation,  rather  than  any  large  number  of  incoming  reports  to  law  enforcement  or  other  authorities. 

The  Bureau's  examination  of  the  Raynham  case  found  that  the  Raynham  Police  Department  performed 
their  duty  in  an  exemplary  fashion,  including  a  finely  documented  investigation  and  patient  and  appropriate 
action  including  a  raid  which  avoided  any  further  trauma  to  the  victims  or  injury  to  anyone.  Without  the 
police  involvement,  the  victim's  safety  or  even  rescue  is  doubtful. 
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enticements  for  confidence  operators  like  the  caretakers  in  both  cases.  In  its  oversight  of 
other  human  service  agencies  that  utilize  federal  and  state  disability  income  programs 
HPAO  has  found  similar  financial  abuse  or  neglect. 

In  the  Raynham  case  these  disability  funds,  public  money,  were  directly  pledged 
as  income  to  purchase  a  home  for  the  caretaker/alleged  abuser.  The  disability  allowance 
of  the  younger  retarded  man  was  placed  directly  into  the  hands  of  the  caretaker/alleged 
abuser  through  his  status  as  "representative  payee."  This  status  is  a  fiduciary  relationship 
established  and  maintained  by  the  Social  Security  Administration.  The  younger  victim's 
mother  adamantly  told  the  HPAO  investigator  in  a  telephone  interview  that  she  never 
signed  any  document  allowing  the  alleged  abuser  to  obtain  the  younger  victim's  SSA  and 
SSI  funds.  Social  Security  Administration  maintains  a  strict  confidentiality  policy 
regarding  their  clients  and  their  financial  funds. 

The  Halifax  case  similarly  involved  the  control  of  the  victim's  disability  funds  for 
the  use  of  the  caretaker  rather  than  the  disabled  individual.  This  case  is  discussed  in 
greater  detail  in  the  section  of  this  report  regarding  the  Halifax  case. 

Neither  of  the  alleged  abusers  in  the  Raynham  case  were  known  to  be  employed. 
However,  in  May,  1991  the  caretaker/allege  abuser  bought  a  house  pledging  the  monthly 
disability  checks  of  the  two  victims  as  personal  income,  according  to  the  records  of  the 
lending  institution  subpoenaed  and  reviewed  by  the  HPAO  Bureau. 

The  HPAO  Bureau  as  part  of  its  investigation  did  a  title  search  upon  the  property 
which  was  the  scene  of  the  alleged  abuse.  The  Bureau  discovered  that  the  caretaker  of 
the  younger  victim  and  friend  of  the  older  victim  had  purchased  the  house  from  a  local 
bank.  In  documents  provided  by  the  Executive  Office  of  Health  and  Human  Services 
(EOHHS)  to  the  Bureau  one  month  after  EOHHS  released  its  investigation,  there  was 
also  a  copy  of  a  quitclaim  deed  from  the  Bristol  Registry  of  Deeds  regarding  the  property 
at  1 686  Broadway.  There  was  no  specific  reference  to  this  title  search  or  to  the 
ownership  of  the  property  in  the  EOHHS  issued  "Report  on  DMR  in  Raynham." 

Having  reviewed  earlier  documentation  which  indicated  that  neither  of  the  alleged 
abusers  was  employed,  and  realizing  that  the  time  of  purchase  was  one  of  severe 
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curtailment  in  the  banking  industry,  the  Bureau  subpoenaed  and  reviewed  the  bank 
records  regarding  the  property. 

Records  from  the  Registrar  of  Deeds  in  Bristol  County  show  that  the  property  was 
purchased  from  the  bank's  inventory  of  foreclosed  property  on  6  May  1991.  Bank 
records  showed  that  the  financial  evaluation  and  subsequent  qualification  of  the 
purchaser  of  the  property  at  1686  Broadway  was  less  than  rigorous. 

Most  interesting  is  a  note  found  among  the  working  papers  for  the  mortgage  loan. 
A  non-dated  note  to  "Mike"  expressed  reservations  about  the  mortgage  applicant,  asking: 
"Are  you  sure  about  this  guy?"  The  unidentified  financial  analyst  notes  that  lending 
ratio  includes  "the  2  checks  he  receives  for  the  'borders.'  This  $  (sic)  is  a  deciding  factor 
but  the  loan  should  not  be  based  on  this  income  as  Mr.  S.  is  only  the  representative  payee 
for  these  boys.  This  is  their  $  (sic),  not  his.  His  monthly  income  is  $900  and  the  mo. 
mortgage  payment  is  $71 1 .82,  or  79  %  top  ratio."  The  "borders"  money  was  used  to 
purchase  the  property  and  maintain  the  mortgage. 

The  bank  file  that  composed  the  "underwriting  portion  of  the  loan"  on  the 
property  contained  a  document  called  the  "Underwriting  Submission  Summary."  That 
document  listed  the  loan  amount  and  the  purchase  price  as  $68,000.,  or  as  a  100  percent 
mortgage  with  no  down  payment.  The  down  payment  was  covered  by  the  use  of  an 
appraised  value  of  the  property  of  $85,000.      The  mortgage  was  written  against  the 
appraised  value,  not  against  the  selling  price.  This  was  how  the  bank  was  able  to  offer  a 
100  percent  mortgage.  The  documents  on  file  at  the  Registrar  of  Deeds  showed  that  the 
bank,  which  was  the  mortgage  lender,  bought  the  property  at  foreclosure  for  $96,000. 
The  bank  was  the  only  bidder. 

Also  under  the  underwriting  calculations  of  the  document  were  the  borrower's 
income  statement.  Under  basic  monthly  income  is  listed  $  900.  Among  the  documents 
included  in  the  mortgage  file  is  a  heavy  paper  stock  document  headlined  in  a  Gothic 
script:  "The  Free  Penecostal  (sic)  Church  of  God  in  Christ."  The  document,  which  is 
augmented  by  a  bright  red  foil  embossed  seal  and  imprint  is  signed  by  "Rt.  Rev  Merwin 


Another  document  shows  that  the  bank  was  searching  for  a  price  to  dump  this  property. 
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Reed  Leach."  The  document  indicates  that  the  mortgage  applicant  "is  a  fine  Christian 
brother"  who  is  "employed  by  the  Church  to  clean  the  ground,  cut  hedges,  to  do  minor 
repairs,  and  to  do  odd  jobs  when  necessary... The  job  pays  $  900.00  per  month."  The 
document  is  attached  as  Exhibit  2. 

The  "Free  Penecostal  (sic)  Church  of  God  in  Christ."  lists  an  address  of  9  Corbit 
Street,  Dorchester,  Ma.  02121.  The  Bureau  checked  this  address  with  the  Boston  Board 
of  Assessors.  There  is  "no  legal  record"  of  a  "9  Corbit"  (sic).  There  is  however  a  Corbfit 
St.  in  Dorchester,  according  to  the  Boston  DPW  Street  Directory.  There  is  a  9  Corbet  St., 
Dorchester.  That  property,  a  multi-family  dwelling,  has  been  owned  by  the  same  person 
at  least  since,  1  January  1987,  according  to  the  Assessor.  That  is  the  date  that  that  the 
Assessors  Office  computerized  its  records.  The  ownership  of  the  property  could  be  much 
longer,  the  Assessors  Office  told  the  Bureau. 

There  was  no  such  analysis  or  inquiry  into  the  employment  claim  by  the  mortgage 
applicant.  The  bank's  "Residential  Loan  Application"  indicated  a  face  to  face  interview 
with  the  applicant.  There  is  a  category  that  lists  the  "name  and  address  of  employer." 
There  is  no  date  on  the  application. 

There  is  a  Purchase  and  Sale  Agreement  dated  8  April  1991,  and  a  letter 
acknowledging  receipt  of  the  mortgage  loan  application.  That  letter  was  signed  by  a  bank 
Vice  President  and  loan  officer  and  dated  9  April  1991. 

The  file  contained  a  "Request  for  Verification  of  Employment"  form  published  by 
the  Federal  National  Mortgage  Association  (FNMA).  Part  1  of  this  request  form  is 
completed  with  the  signature  of  the  applicant  (the  caretaker/  alleged  abuser  of  the 
younger  victim).  Part  2,  "Verification  of  Present  Employment"  is  blank,  "Part  3 
Verification  of  Previous  Employment"  is  blank.  The  only  "verification"  of  employment 
appears  to  be  the  "document"  from  "The  Free  Penecostal  Church  of  God  in  Christ."   The 
officer  of  the  successor  bank  to  the  Bank  of  Taunton  was  asked  by  the  Bureau 
investigators  his  opinion  of  the  document  for  the  purposes  of  granting  a  loan  of  $68,000. 
The  successor  bank's  officer  and  representative  replied  that  it  certainly  had  a  nice  shiny 
red  seal.  He  offered  no  further  comment.    The  successor  bank  had  no  role  in  granting  the 
mortgage  to  the  caretaker/alleged  abuser.  The  Bank  that  granted  the  mortgage  was  seized 
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by  the  Federal  Deposit  and  Insurance  Corporation.  Its  assets  were  bought  by  the 
successor  bank.  The  successor  bank  maintains  the  files.  The  successor  bank  made 
available  the  file  in  response  to  the  subpoena  issued  by  the  HPAO  Committee. 

In  a  category  for  "other  income"  of  the  "Request  for  Verification  of  Employment" 
form  is  listed  two  figures:  $  423  and  $757.  Both  victims  are  believed  to  be  recipients  of 
social  security  administration  funds  and  supplementary  security  income  funds.  The 
Bureau  contacted  SSA  administration.  The  Bureau  was  informed  by  SSA  that  it  is  their 
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policy  not  to  disclose  any  financial  information. 

Based  upon  the  files,  it  appears  that  the  alleged  abuser  expressed  some  interest  in 
the  property  toward  the  end  of  March,  1991.  The  "appraisal  portion  of  the  loan  file" 
contains  a  document  which  contracted  with  a  Braintree-based  appraisal  service  on  27 
March  1991  to  evaluate  the  property  at  1686  Broadway.  The  appraisers  established  the 
value  of  the  property  at  $85,000.  Photographs  taken  by  the  HPAO  Bureau  of  the  property 
in  March  1997  demonstrated  a  serious  deterioration  of  the  property  when  compared  with 
photographs  taken  by  the  appraisal  service  in  March,  1991.  Nevertheless,  the  appraisal 
noted  that  the  quality  of  the  house  was  "fair"  while  its  condition  was  "badly  worn."  The 
appraiser  was  not  certain  that  the  bathroom  was  functional. 

The  appraisal  methodology  used  was  the  "direct  sales  comparison"  which  is  an 
analysis  of  recent  real  estate  sales  in  the  area  of  the  property  under  appraisal  that  are 
similar.  These  properties  sale  price  is  used  as  a  basis  by  which  the  appraiser  forms  an 
opinion  of  the  appraised  property's  value.  The  appraiser  referenced  three  other  homes 
and  provided  narrative  and  photographic  evidence  to  support  its  claim.  Only  one 
property  was  in  Raynham.  The  appraiser  valued  the  land  at  1686  Broadway  at  a 
significantly  higher  value  than  the  building.  The  land  was  appraised  at  $50,000.  The 
building's  "basic  structure  cost"  was  set  at  $30,953.  Replacement  cost  was  estimated  at 
$47,338.  The  total  appraisal  was  $85,000. 

Contained  in  the  same  file  was  a  "Security  Committee  Review"  bank  document 
dated  2  May  1 991 .  The  alleged  abuser  was  approved  for  the  loan  of  $68,000.    The  bank 
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The  Bureau  notes  that  this  report  and  information  derived  from  its  investigation  will  be  shared  with  the 
appropriate  agencies.  Some  of  those  arrangements  have  already  been  made. 
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Security  Committee  Review  document  judged  the  applicant  to  have  "average"  credit 
where  the  standard  to  choose  from  was  "good,  average,  below  average,  and  poor."  The 
bank  granted  the  applicant  a  three  year  adjustable  rate  mortgage  at  an  interest  rate  of  10 
percent  and  one  point.  The  monthly  mortgage  payment  on  the  property  including 
principal,  interest,  and  taxes  (PI&T)  was  $71 1.82. 

This  same  document,  signed  by  two  members  of  the  security  committee  on  2 
May  1991  stated  the  applicant's  (allege  abuser/caretaker)  monthly  income  to  be  $2080. 
Although  there  was  a  space  for  comment,  no  comment  was  made.  The  loan  to  income 
ratio  was  34  percent,  according  to  the  document.  These  last  two  statements  -  purported 
monthly  income  and  the  loan  to  income  ratio  using  the  appraised  value  as  a  benchmark 
for  a  100  percent  loan  -  were  the  concerns  contained  in  the  unsigned  note  to  "Mike"  on 
MGIC  stationary. 

The  documents  reviewed  by  the  Bureau  in  the  "underwriting  portion"  of  the 
bank's  loan  file  on  this  applicant  revealed  that  a  letter  dated  9  April  1991  from  the  bank 
vice  president  and  loan  officer  notified  the  applicant  that  "your  mortgage  loan 
application  has  been  received."  Also  in  this  portion  of  the  file  was  a  "request  for 
verification  of  employment"  also  dated  9  April  1991  (both  of  these  documents  were 
discussed  above). 

The  Bureau  observes  that  this  bank  activity  -  most  notably  the  appraisal  request  of 
27  March  1991  and  the  loan  approval  by  the  bank's  security  committee  on  2  May  1991  - 
was  at  the  exact  time  that  the  Taunton  Public  School  system  was  concluding  a  series  of 
comprehensive  examinations  on  the  younger  victim.  That  younger  victim  was  then 
enrolled  in  Taunton  Public  Schools.  On  2  April  1991  the  Taunton  School  Special 
Education  TEAM  held  a  meeting  regarding  their  student,  the  younger  victim.  The 
caretaker/stepfather/alleged  abuser  was  not  present,  according  to  the  Taunton  Public 
Schools  Counseling  Records.  That  same  record  indicates  that  seven  days  later  the 
caretaker/stepfather/alleged  abuser  signed  the  Individual  Education  Plan.  Two  days  later, 
10  April  1991,  the  Taunton  Counseling  Records  chronology  indicates  that  the  younger 
victim  did  not  arrive  at  school.  The  younger  victim  never  returned  to  the  Taunton 
System.  The  Taunton  Counseling  Records  indicate  that  between  "4/10/91  -  4/25/91" 
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"repeated  calls  to  the  home"  were  made  and  finally  the  "phone  disconnected."  On  25 
April  1991  the  Taunton  Public  Schools  sent  a  "registered  letter"  with  a  return  receipt. 
That  receipt  was  returned  on  30  April.  On  30  April,  the  Record's  chronology  indicates 
that  (victim)  "had  moved  to  Raynham."  The  final  entry  for  the  Record's  chronology 
reads  "5/1  -  attempt  at  follow-up  unsuccessful." 

This  pattern  of  flight  by  the  caretaker  and  the  younger  victim  at  the  first  instance 
of  inquiry  by  authorities  is  apparent  throughout  the  younger  victim's  brief  stay  at  three 
Massachusetts  special  education  systems  and  in  his  initial  contact  with  DMR. 

The  Bureau  found  that  the  evasion  of  the  authorities  and  an  inability  of  the  system 
to  pursue  this  evasion  is  a  systemic  problem  -  although  more  for  the  local  school  systems 
and  the  Department  of  Education  at  this  point  than  for  DMR.  The  pattern  of  flight  from 
authority  and  oversight  would  continue  when  the  younger  victim  became  a  DMR  client. 

Special  Education  and  the  School  Systems 

The  younger  victim  was  originally  from  Louisiana.  Records  from  the  Louisiana 
School  System  were  present  in  his  file  at  the  Taunton  School  System  and  the 
Bridgewater/Raynham  School  System.  He  came  to  Massachusetts  -  probably  to  Attleboro 
-  sometime  after  his  eighteenth  birthday,  according  to  an  HPAO  Bureau  telephone 
interview  with  the  victim's  mother  and  corroborated  by  documents  reviewed  and 
interviews  conducted  by  the  Bureau. 

The  younger  victim  was  enrolled  in  special  education  classes  in  Attleboro  School 
System  in  September,  1989.  The  Committee  subpoenaed  documents  from  the  Attleboro 
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School  System    and  the  Bureau  discussed  the  younger  victim's  enrollment  in  the 
Attleboro  special  education  program  with  the  Attleboro  Superintendent  of  Schools.  There 
appears  to  be  a  financial  inducement  attached  to  special  education  enrollment. 
Enrollment  in  a  special  education  program  allows  a  disabled  adult  at  least  four  more  years 


In  the  case  of  Attleboro  school  system  records  there  were  limited  records  to  review.  The  Attleboro  Superintendent 
of  Schools  informed  the  Bureau  that  "Pursuant  to  the  Student  Record  Guidelines  (9/9S),  any  records  of  this  student 
were  destroyed  in  1995."   Taunton  School  System  and  Bridgewater/Raynham  documents  were  more  complete.  The 
Bureau  also  notes,  and  directs  the  reader  to  the  section  of  this  report  on  Confidentiality,  that  not  one  word,  comma,  or 
colon  was  redacted  in  any  of  the  records  obtained  from  the  three  school  systems  or  the  one  private  educational  vendor. 
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of  financial  eligibility  and  support  from  Social  Security  and  the  state's  counterpart 
program  Supplemental  Security  Income  (SSI),  according  to  the  Attleboro  School 
Superintendent. 

The  younger  victim's  mother  told  the  Bureau  that  one  of  the  alleged  abusers 
repeatedly  wanted  her  to  sign  over  the  younger  victim's  disability  payments  and  that  she 
adamantly  and  repeatedly  refused.  The  Bureau  found  no  documentation  to  either 
confirm  or  counter  that  claim.  What  is  documented  is  that  one  of  the  alleged  abusers  was 
the  representative  payee  for  the  younger  victim. 

A  letter  to  the  Bureau  from  the  Attleboro  Superintendent  of  Schools  to  the  Bureau 
Director  states  that,  "[t]his  student  was  enrolled  at  Attleboro  High  School  in  September, 
1 989."   Documents  obtained  by  the  Bureau  from  the  Attleboro  School  System  show  that 
a  meeting  was  held  on  1 6  October  1 989  to  develop  an  "individualized  educational  plan" 
for  the  younger  victim.  The  meeting  was  held  for  "team  participants."  Members  of  the 
team  who  attend  were  required  to  sign  their  names  and  also  include  a  "role/assessment 
responsibility."  The  younger  victim's  mother  was  listed  as  a  participant  but  did  not  sign. 
It  is  probable  that  she  was  not  in  attendance.  One  of  the  alleged  abusers  did  sign  the 
sheet  and  listed,  in  handwriting,  his  role  as  being  that  of  "parent." 

The  Attleboro  document  is  the  earliest  example  of  what  became  a  continual 
question  regarding  the  "caretaker"  for  the  younger  victim.  Exactly  who  was  he  in  relation 
to  the  victim?  This  question,  was  continually  asked  for  the  next  eight  years  but  never 
was  adequately  answered.  Assumptions  were  continually  made  as  to  the  alleged  abuser's 
role  and  relationship  to  the  younger  victim.  These  assumptions  were  made  without  any 
legal  documents  being  reviewed,  or,  apparently,  requested.  There  is  one  exception. 
There  was  a  document  referenced  in  the  Taunton  Public  Schools  records  which  purports 
to  be  a  notarized  statement  from  the  mother  that  gives  "guardianship"  of  the  younger 
victim  to  the  alleged  abuser.  The  document  is  not  notarized  and  has  no  legal  basis  or 
standing.  For  more  detailed  discussion  see  the  Taunton  School  System  narrative  of  this 
report. 

Another  interesting  aspect  of  the  Attleboro  "Individualized  Education  Plan"  was 
the  "student  profile."  It  noted,  among  other  things,  that:  "According  to  the  Individual 
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Evaluation  Integrated  Report  from  St.  John  Parish  School  in  LA  (Louisiana),  (victim's) 
concerns  were  centered  around  the  inability  to  retain  information  and  information  that  he 
reads  in  proper  sequential  order.  There  was  also  a  concern  that  (victim)  is  easily 
confused  and  usually  was  unable  to  comprehend  direction.  It  was  reported  that  (victim's) 
test  performance  was  found  to  be  variable  and  that  his  verbal  performance  was  found  to 
be  superior  to  his  nonverbal  performance.  A  diagnostic  plan  will  be  in  affect."  A 
diagnostic  plan  was  never  implemented  because  the  family  fled  the  Attleboro  School 
System. 

Also  quoting  from  the  Louisiana  document,  the  Attleboro  School  System 
"Individualized  Education  Plan"  noted:  "He  has  a  low  tolerance  level  for  stressful  or 
difficult  situations.  (Victim)  does  have  the  eagerness  to  please  others,  and  does  respond 
well  to  individual  instruction."  This  section  proved  chillingly  prophetic. 

Nonetheless,  on  17  October  1989,  the  older  of  the  two  alleged  abusers  in  what  has 
become  known  as  the  DMR/Raynham  abuse  case  signed  the  Attleboro  "Individualized 
Education  Plan"  in  the  spot  designated  "parent  signature." 

This  Attleboro  "Individualized  Education  Plan"  recommended  that:  "For  students 
two  years  prior  to  graduation  or  age  22,  the  TEAM  has  determined  that  there  is  a  need  for 
continuing  services  to  be  provided  by  a  human  services  agency.  A  699  form  will  be  filled 
out.  (Victim)  will  be  interviewed  by  DMR  and  Mass.  Rehab." 

The  interview  by  DMR  and  Mass.  Rehab  did  not  occur  because  the  family  fled  the 
Attleboro  Schools  following  an  inquiry  by  the  system  regarding  the  well-being  of  the 
younger  victim. 

A  Pattern  of  Flight  from  Oversight 

It  was  at  Attleboro  that  the  first  in  a  series  of  flights  from  any  oversight  authority 
manifest  itself.  The  student  upon  entry  to  the  Attleboro  School  System  was  observed  to 
be  "quiet,  distrusts  everyone,  unkempt,  -  smelled  of  human  feces  (and)  overweight." 
When  the  victim  returned  from  the  summertime  break  in  1990,  teachers  at  the  Attleboro 
School  system  observed  a  noticeable  weight  loss  of  about  90.  In  the  fall  of  1990  the 
Attleboro  School  System  "investigated  the  home."  The  inquiry  was  not  welcomed  and 
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the  teachers  were  not  allowed  in  the  home.    The  school  physician  was  consulted  but  no 
determination  of  an  illness  or  disease  was  made.  The  Attleboro  School  System  said  it 
became  involved  with  the  Massachusetts  Department  of  Social  Services  (DSS).  Teachers 
at  the  Attleboro  School  system  recall  filing  a  5 1  A  (a  report  of  abuse  for  a  child  under 
1 8),  according  to  a  letter  to  the  Bureau  from  the  Attleboro  School  Superintendent.  The 
Bureau  subpoenaed  records  from  DSS  and  spoke  to  the  then-manager  of  the  Attleboro 
DSS  office  and  the  current  manager  of  the  DSS  office.  A  record  of  the  Attleboro  claim 
was  not  available. 

The  Attleboro  school  superintendent  maintains  that  an  inquiry  was  made  and 
wrote  to  the  Bureau  that,  "[ojvernight,  (the  victim),  Father  &  Uncle  moved  to  Taunton." 
Coincidentally,  one  of  the  teachers  in  Attleboro  had  a  sister  in  the  Taunton  School  system 
who  called  with  concerns  regarding  the  victim.  No  follow-up  action  was  ever  taken  by 
the  Attleboro  system,  according  to  the  Attleboro  School  Superintendent.     However,  the 
younger  victim  only  remained  in  the  Taunton  school  system  for  four  or  five  months 
before  moving  to  Raynham  and  another  school  district. 

The  Attleboro  School  Superintendent  remarked  that  it  was  purely  coincidental 
that  the  two  sisters  would  come  in  contact  with  the  same  student  and  form  similar 
opinions.  This  coincidence  of  discovery  is  reminiscent  of  a  strikingly  similar  case  of 
abuse  of  a  mentally  retarded  woman  in  Halifax.  That  Halifax  victim  was  the  same  age  as 
the  Raynham  younger  victim,  was  held  captive,  forced  to  perform  chores  that  benefited 
her  caretaker/abusers,  relinquished  her  disability  income  to  her  caretaker/abusers,  and 
also  was  discovered  by  coincidence. 

Regarding  short  term  students,  the  Attleboro  School  Superintendent  in  a  telephone 
conversation  with  a  Bureau  analyst  said  that  about  1000  of  the  6000  students  in  the 
Attleboro  School  System  are  transient.  That  is,  they  stay  only  briefly  and  move.  Many 
of  these  are  seeking  766  services  because  Massachusetts  provides  a  high  quality  product 
and  program  compared  to  other  states,  he  said.  Short  stays,  and  other  factors,  such  as,  no 
other  system  requests  for  transcripts,  and  unknown  forwarding  addresses,  the  Attleboro 
School  Superintendent  believes  that  many  transients  are  fleeing  investigations  in  other 
jurisdictions  (Massachusetts,  or  other  states).    Attleboro  may  have  a  higher  population 
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of  transient  students  due  to  its  being  the  first  stop  in  Massachusetts  for  travelers  along  the 
eastern  seaboard  on  U.S.  Route  95,  the  Attleboro  School  Superintendent  said.  This 
transient  movement  and  the  consequent  problems  of  oversight  also  is  germane  to  the 
discussion  of  confidentiality.  Confidentiality  may  be  an  obstacle  to  protection.  This  is 
discussed  in  greater  detail  in  the  section  of  this  report  pertaining  to  confidentiality. 

Taunton  School  System 

The  younger  victim  next  enrolled  in  the  Taunton  School  System.  Taunton's 
records  on  the  younger  victim  of  abuse  were  also  subpoenaed.  These  files  were  more 
substantial.  The  Bureau  reviewed  the  documentation  and  discussed  the  case  and  the 
documents  with  Taunton  Public  School  officials. 

Documents  show  the  younger  victim  of  abuse  in  the  so-called  Raynham  case  was 
registered  in  the  Taunton  Public  School  System  on  2  January  1991  (he  was  absent  from 
the  Attleboro  System  since  10  November  1990,  according  to  the  Attleboro  School 
Superintendent).  According  to  Taunton  school  officials,  while  in  Taunton  the  young 
victim  was  one  of  approximately  1500  children  out  of  a  total  system  wide  student 
population  of  approximately  8000  in  the  Taunton  special  needs  program.  The  younger 
victim  attended  the  first  class  at  Taunton  High  school's  Special  Education  program  on  10 
January  1991,  according  to  the  director  of  the  Taunton  Public  Schools  Special  Education 
program.  Taunton  High  School  contacted  the  Department  of  Mental  Retardation 
regarding  the  younger  victim  of  abuse  on  28  January  1991  to  advise  them  that  there  was  a 
student  registered  there  who  was  21  and  without  an  Individual  Education  Program.  The 
initial  referral  to  DMR  was  made  at  Attleboro  School  System,  according  to  Taunton 
Public  School  officials. 

The  director  of  Taunton  Public  Schools  Special  Education  programs  estimated 
that  there  were  approximately  10  to  15  cases  similar  to  the  younger  victims  at  that  time 
registered  in  the  Taunton  Public  Schools.  The  similarity  meant  the  younger  victim  was  a 
transient  student  with  very  limited  financial  resources. 
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Both  alleged  abusers,  who  are  also  brothers,  accompanied  the  younger  victim  to 
school.  Taunton  public  school  officials  and  teachers  recall  them  as  being  "poor  things." 
The  alleged  abusers  were  unable  to  tell  the  Taunton  Public  School  officials  if  the  younger 
victim  has  seen  a  physician.  The  only  guidance  that  the  Taunton  Public  School  officials 
had  was  the  limited  information  from  Attleboro,  and  the  out-of-date  information  from  St. 
John's  Parish  (county)  School  System  in  Louisiana.  The  report  from  the  Louisiana 
school  system  was  dated  23  May  1988.  That  report  was  19  pages  in  length  and  narrated, 
evaluated,  and  analyzed  the  younger  victim's  history,  aptitude,  and  ability.  The 
Louisiana  School  document  characterized  the  younger  victim  as  "mildly  mentally 
handicapped."  The  report  indicated  that  the  younger  victim  was  first  evaluated  in  April, 
1979.    Taunton  school  officials  had  very  limited  or  dated  material  on  the  younger  victim. 
The  caretakers  were  not  reliable. 

The  younger  victim  was  enrolled  in  the  Taunton  system  for  less  than  a  half  year. 
Special  Education  programs  do  not  assess  competency.  Special  education  programs  may 
recommend  an  evaluation  to  parents  or  guardians  of  a  special  needs  child,  according  to 
the  Director  of  the  Taunton  Public  School  special  needs  program. 

Guardianship,  competency,  and  informed  consent  are  difficult  to  assess  if  a 
cognitively  disabled  person  does  not  have  an  advocate,  the  director  of  the  ALERT 
program  at  Taunton  Public  Schools  told  the  Bureau.  The  younger  victim,  as  this  story 
ultimately  shows,  did  not  have  an  advocate.  The  younger  victim  was  over  1 8  and, 
without  a  guardian,  is  deemed  competent,  according  to  Taunton  Public  School  officials. 
Taunton  School  officials  told  the  Bureau  that  prior  to  1989  DMR  sought  guardianship  for 
its  clients  as  a  matter  of  course  where  there  was  concern.  That  practice  changed, 
according  to  the  program  directors  for  special  education  at  the  Taunton  Public  Schools. 
The  Taunton  school  official  stated  that  the  customary  reason  offered  to  them  by  DMR 
was  that  guardianship  "is  not  the  natural  way"  and  it  "wouldn't  be  done  for  other 
children." 

Four  years  later  at  the  request  of  the  local  Social  Security  Administration  office 
in  Taunton,  an  advocate  and  vendor  with  experience  in  mental  retardation  was  asked  to 
observe  the  younger  victim  and  his  "caretakers."  One  of  his  first  impressions  while 
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observing  the  "caretakers"  and  the  younger  victim  was  to  question  the  younger  victims 
competency.  This  service  provider  offered  to  pay  for  a  competency  examination.     The 
reader  is  referred  to  the  section  on  Social  Security  Administration  Inquiry. 

Because  there  was  so  little  current  information  on  the  younger  victim,  the  Taunton 
Public  Schools  initiated  a  comprehensive  testing  process  with  the  consent  of  the  younger 
victim  and  his  caretakers.  There  was  some  objection  from  the  caretakers  when  the 
younger  victim  was  asked  by  Taunton  School  officials  to  sign  for  his  approval,  Taunton 
officials  recalled. 

On  16  January,  under  the  space  designated  "parent  signature"  the 
caretaker/alleged  abuser  signed  a  consent  form  "for  testing  in  preparation  for  an  initial  or 
3  year  evaluation... to  develop  and  appropriate  Individual  Education  Plan."   There  is  no 
indication  that  any  documentation  establishing  a  parental  relationship  was  reviewed  or 
required.    The  testing  would  provide  the  Taunton  system  with  "as  much  'up  to  date 
data'...to  insure  that  appropriate  recommendations  are  made..."  younger  victim  signed 
above  the  "parent  signature"  designated  space  where  his  "caretaker"  signed  as  his  parent. 

The  tests  that  the  caretaker/alleged  abuser  agreed  to  included  "educational 
assessment,  academic/intellectual,  psychological,  medical,  home  assessment/family 
history,  adaptive  physical  education,  administrative  assessment,  and  teacher's  assessment. 
The  caretaker/alleged  abuser  further  consented,  by  signature  on  26  February  1991,  to 
have  a  contractor  provide  "some  assessments  and  consented  to  not  have  the  (Taunton 
Public  School's)  Team  meeting  until  all  the  assessments  were  completed. 

A  vendor  for  Taunton  Public  Schools  provided  the  neurological  consultation  on  5 
March  1991,  the  opthalmological  consultation  on  18  March  1991,  and  the  medical  and 
psychoeducational  evaluations  on  13  February  and  27  February  1991  respectively.  All 
other  assessments  and  test  were  provided  by  Taunton  Public  Schools  according  to 
guidelines  established  by  the  Department  of  Education,  Division  of  Special  Education.. 

Taunton  Public  Schools  also  contracted  with  a  vendor  to  do  a  "home  assessment' 
which  is  required  by  the  state  Department  of  Education.  The  document  -  a  "Summary  of 
Home  Assessment"  -  that  this  vendor  produced  identifies  the  caretaker/alleged  abuser  as 
the  younger  victim's  "guardian."   In  a  section  called  "notable  social  and  economic 
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family  factors"  the  consultant  wrote:  "living  with  guardian  -  letter  on  file  from  mother." 
No  letter  was  attached  to  the  Summary  of  Home  Assessment.  The  only  letter  from  the 
mother  that  the  Bureau  received  was  the  non-notarized  one  mentioned  earlier. 


The  Letter 

In  addition  to  the  reference  in  the  Summary  of  Home  Assessment  document,  the 
Bureau  was  told  of  a  letter  from  the  mother  of  the  younger  victim  regarding  guardianship 
or  custody.  On  several  occasions  the  Bureau  was  told  about  "a  notarized  letter  from  the 
mother."  No  notarized  document  ever  appeared  nor  was  one  ever  produced.  In  the 
Taunton  Public  School  files,  however,  there  was  a  handwritten  statement  with  the  correct 
name  of  the  younger  victim's  mother  displayed.  It  was  not  notarized  and  the  date  was 
obscured.  Taunton  School  officials  told  the  Bureau  that  the  caretaker/alleged  abuser 
produced  this  document  at  their  request  but  they  recognized  it  as  having  no  legal 
standing.  The  text  of  this  statement  of  unknown  origin  is: 

"To  who  it  may  concern:  I,  (younger  victim 's  mother 's  correct  name),  give 
(caretaker/alleged  abuser 's  correct  name)  of  all  custody  and  all  control  of  (younger 
victim)  and  full  guidance.  If  more  information  is  needed,  please  contact  me  at  (address 
and  telephone  number).  "  This  statement  of  unknown  origin  contained  the  correct  name 
of  the  younger  victim's  mother  in  the  appropriate  place  for  a  signature.  This  statement 
was  not  notarized.  The  date  appears  to  be  18  January  1991 .  The  date  that  the  consultant 
listed  as  the  date  of  the  home  visit  was  29  January  1991. 

In  addition  to  the  purported  "letter  on  file  from  mother"  there  is  another 
interesting  item  on  the  Summary  of  Home  Assessment  -  the  Taunton  address  of  the 
caretaker  and  the  younger  victim.  The  Home  Assessment  documents  a  personal  visit  by 
the  school  system  or  its  agent.  The  victim's  and  the  caretaker/alleged  abuser's  address  is 
listed  as  81  Silver  St.  The  Bureau  analysts,  in  the  course  of  their  investigation,  went  to 
view  this  property.  No  such  address  exists.  Only  the  Raynham  Police,  and  a  single 
document  in  the  Taunton  Public  School  file  -  the  "Massachusetts  School  Health  Record" 
-  listed  the  correct  address  -  1 8 1  Silver  St. 
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This  is  particularly  peculiar  because  the  numerical  addresses  on  Silver  St.  in 
Taunton  make  a  sudden  and  abrupt  jump.  The  oddity  of  this  sudden  change  should  cause 
immediate  observation  and  comment.  It  did  not.    The  Silver  St.  numbers  begin  at 
Winthrop  St.  and  escalate  chronologically  until  the  numbers  reach  56  Silver  St.    The 
number  scheme  immediately  jumps  to  155  Silver  St.  This  unusual  pattern  was  confirmed 
in  the  1992  Taunton  City  Directory  and  corroborated  by  one  of  the  Taunton  Assessors. 
Oddly,  no  document  (except  as  noted  above)  and  no  individual  interviewed  (except  as 
noted  above)  made  any  comment  on  what  would  be  immediately  apparent  to  anyone 
looking  for  Number  81  Silver  St.  It  is  not  there! 

Another  observation  made  in  the  Summary  of  Home  Assessment  in  the  Section 
labeled  "Current  Social  Adaptability:  Relationship  with  children  and  adults  outside  the 
family"  was  "Very  close  with  the  brother  of  the  Guardian  (so-called  in  this  report)  - 
(brother's  name)  -  (who)  lives  in  Maine  but  was  present  for  this  assessment."  The 
"Guardian's"  brother  has  also  been  accused  of  atrocious  abuse  against  the  younger  victim 
and  the  older  victim. 

In  a  section  entitled  "Parental  View  of  School  Situation,  past  experience,  present 
situation,  future  expectations,  special  problems,  etc."  the  interviewer  noted  that  the 
"parent"  was  "not  satisfied  with  previous  school  system  (Attleboro)  -  not  placed  in  the 
proper  programs.  After  two  weeks  most  pleased  with  Project  Alert  and  in  particular  the 
vocational  component  (money)." 

Regarding  "nutritional"  information  the  summary  noted  that  the  younger  victim 
"lost  over  100  lbs  in  past  two  years  -  dieting."  This  was  the  issue  noticed  in  Attleboro 
and  which  caused  the  officials  there  to  inquire,  and  the  alleged  abusers  and  victim  to  flee. 

The  "Teacher/Specialist  Assessment  for  Core"  document  indicated  that  the 
younger  victim  demonstrated  a  "desire  to  please." 

The  vendor  supplied  neurological  consultation,  conducted  by  a  physician, 
concluded  that  the  younger  victim  "needs  constant  encouragement  and  reassurance  to 
know  that  he  should  feel  free  to  use  his  abilities  without  feeling  that  he  will  lose  the 
support  of  others.  I  would  not  encourage  a  dependent  role  which  (the  younger  victim) 
would  easily  fall  into." 
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The  vendor  developed  a  "Report  of  Evaluations"  for  the  Taunton  Public  Schools 
which  synthesized  available  information.  This  report  although  undated  has  a  "medical 
records  number"  and  is  signed  by  both  a  physician  and  a  psychologist,  both  with  terminal 
degrees.  This  document  summarizes  available  sources  of  information  followed  by  a 
narrative  and  quantitative  analysis,  impressions  of  the  signatories,  and  recommendations. 
The  report  lists  two  "informants"  an  official  of  the  Taunton  public  schools  and  the 
caretaker  which  the  report  identifies  as  the  younger  victims  "guardian."    There  is  a  date 
for  contact  with  both  "informants"  of  27  February  1991 .  There  is  no  indication  that  any 
proof  was  requested  or  required  to  establish  the  guardianship  referenced  in  the  report. 

This  "evaluation"  also  indicates  that:  "Teacher  reports  that  he  (younger  victim) 
appears  to  suppress  (sic)  knowledge,  at  times  evidencing  fear  that  he  would  lose  special 
services." 

This  report  and  the  Louisiana  records  indicate  there  was  substantial  abuse  while 
the  younger  victim  was  under  the  care  of  his  mother.  The  report  stated  that  "he  was 
abused  by  mother,  sister  and  sister's  boyfriend.  He  describes  being  locked  in  a  room, 
deprived  of  food,  beaten  and  frightened.  He  also  reports  sexual  abuse."  This  is  the  same 
behavior  that  he  was  subjected  to  in  Massachusetts  at  the  hands  of  his  caretaker/step- 
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father-parent-guardian  and  alleged  abuser. 

Taunton  Public  Schools  completed  its  "I.E.P.  Planning  Checklist"  and  "required 
assessments"  on  2  April  1991.  On  that  date  the  director  of  Taunton's  Project  Alert  into 
which  the  younger  victim  was  placed  wrote:  "called  stepfather  RE  son's  mtg  -  stated  that 
he  would  not  be  attending  -  informed  that  mtg  would  be  held  as  scheduled."  The  next 
notation  indicates:  "met  stepfather,  uncle,  and  (Taunton  counselor)  -  reviewed  test  reports 
and  IEP  -  stepfather  and  (younger  victim)  signed  IEP."   That  date  was  8  April  1991. 
On  that  same  date,  however,  the  caretaker/alleged  abuser  also  indicated  by  his  signature 
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The  HPAO  Bureau  also  notes  that  this  same  abuse  -  "locked  in  a  room,  deprived  of  food,  beaten,  and  frightened." 
was  the  pattern  in  the  Halifax  abuse  case  and  the  Greenfield  case.  Both  of  these  cases  were  occurring  at  about  the 
same  time.  In  a  random  search  of  the  investigative  files  at  DMR  region  five  headquarters,  the  Bureau  found  two  other 
similar  cases  out  of  the  ten  reviewed  and  evaluated. 

24  The  reader  is  referred  to  the  section  of  this  report  entitled  "Are  you  sure  about  this  guy?"  A  purchase 
and  sale  agreement  was  signed  between  the  alleged  abuser  and  a  lending  institution  in  possession  of 
foreclosed  property  on  8  April  1991. 
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that  he  did  "not  want  my  child  to  participate  in  the  state  testing  program"  for  all  skills. 
The  choice  was  made  by  checklist  and  no  reason  for  non-participation  was  given.  The 
form  does  not  include  any  space  to  explain  a  choice.  The  choice  is  either  accept  the  state 
testing  or  reject  the  testing. 

The  Taunton  Public  School's  "Counseling  Record"  for  the  younger  victim 
indicates  that  after  10  April  1991  the  younger  victim  was  "no  show."  That  remained  the 
case  until  30  April  1991  when  the  record  indicates  a  return  on  a  certified,  return  receipt 
letter.  The  record  then  indicates  "4/30  -5/1  Informed  (victim)  had  moved  to  Raynham. 
5/1  Attempt  at  follow  up  unsuccessful."  The  flight  from  scrutiny  at  the  Taunton  Public 
School  System  was  followed  by  entry  into  the  Bridgewater/Raynham  school  system. 

Bridgewater/Raynham  School  System 

The  younger  victim  entered  the  Bridgewater/Raynham  Regional  School  District 
several  days  after  leaving  the  Taunton  Public  School  System.  The  date  of  enrollment  of 
the  younger  victim  was  29  April  1991,  according  to  the  Bridgewater/Raynham  Regional 
High  School  Student  Enrollment  Form.  This  was  the  day  before  the  chronological  entries 
of  the  Taunton  Public  School's  "Counseling  Record"  indicate  that  that  school  system  was 
informed  the  younger  victim  had  moved  to  Raynham. 

The  younger  victim's  actual  attendance  in  a  program  sponsored  by 
Bridgewater/Raynham  appears  to  be  4  September  1991,  according  to  the  Student  Record 
of  the  Bridgewater/Raynham  school  system.  Since  entering  the  Attleboro  Public  School 
System  in  September,  1989  the  younger  victim  had  been  in  three  separate  school  systems 
in  two  years.  While  he  had  an  Individual  Education  Plan  (IEP)  developed  at  Taunton,  he 
now  found  himself  in  a  different  school  district. 

Bridgewater/Raynham  did  not  have  a  program  for  the  younger  victim  when  he 
was  enrolled.  A  vendor  contracted  with  by  Bridgewater/Raynham  placed  the  younger 
victim  in  an  appropriate  program  at  Rockland  High  School.  Daily  transportation  from  the 
younger  victim's  Raynham  home  to  Rockland  High  School  was  provided. 


DMR  began  an  active  enrollment  with  the  younger  victim  and  the 
caretaker/alleged  abuser  and  his  brother  and  alleged  abuser  at  Raynham.  This 
involvement  marks  the  point  of  departure  from  school  to  work,  the  transition  of  Turning- 
22. 
Unsolved  Mystery  -  the  Relationship  of  the  Caretaker 

In  all  three  school  systems  one  question  continues  to  arise;  what  is  the  relationship 
of  the  "caretaker"  to  the  younger  victim.  The  question  is  occasionally  raised  but  never 
adequately  answered.  Once  involved  DMR  caseworkers  ask  the  same  question,  with  the 
same  result. 

The  DMR  children's  coordinator's  progress  notes  make  a  particular  mention 
regarding  the  relationship  of  the  caretaker/alleged  abuser  to  the  client,  the  Bureau  was 
told  in  sworn  testimony.  The  case  was  important  enough  to  her  that  she  took  a  copy  of 
her  file  on  the  Raynham  case  with  her  when  she  left  DMR.  5 

In  the  Student  Record  document  from  Bridgewater/Raynham  the  caretaker/alleged 
abuser  is  listed  in  the  space  labeled  "parents/guardian."  There  is  no  indication  on  the 
form  that  any  identification  is  required.     Likewise,  in  the  vendor's  "Emergency 
Information"  document  the  caretaker/alleged  abuser  is  identified  and  signs  as  the 
younger  victim's  father.  On  this  same  document,  the  alleged  abuser  signs  again  in  the 
place  labeled  "parent's  signature."  There  is  no  indication  that  any  documentation  was 
required  to  ascertain  the  parental  relationship. 

Another  document,  The  Bridgewater/Raynham  Student  Enrollment  Form, 
identifies  the  caretaker/abuser  by  name  but  offers  no  explanation  in  the  space  marked 
"relationship." 

The  "Individual  Educational  Plan"  document  produced  by  a  vendor  and  the 
Bridgewater/Raynham  school  district  also  identifies  the  caretaker  as  participating  in  the 
team  meeting  and  plan  formulation  on  10  April  1992.  The  caretaker's  brother  was  also 


23  Admission  of  a  deponent  (p.56)  admitting  to  an  inquiry  by  HPAO  General  Counsel  that  "copies  of  some 
old  plans  in  my  688  materials  that  I  took  with  me  when  I  left  DMR,  not  realizing  actually  that  I  had  them." 
The  "copies"  included  the  files  on  the  younger  victim. 

This  document  ("Emergency  Information" )  is  minimally  filled  out  (mostly  blank).  It  does  indicate  though  that  a 
Bridgewater  taxi  service  is  providing  transportation  from  the  younger  victim's  home  to  Rockland  High  School. 
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present  as  evidenced  by  his  signature  on  the  cover  sheet.  However,  no  relationship  is 
given  for  the  two  brothers  in  the  space  designated  "role/assessment  responsibility."  This 
designation  is  filled  out  for  the  other  participants.  Those  participants  include  the 
Bridgewater/Raynham  Regional  School  District  Director  of  Pupil  Services,  the  DMR 
Children's  Coordinator,  an  aide  in  the  vendor  program,  and  a  teacher  in  the  vendor 
program.  The  vendor  contracts  with  Bridgewater/Raynham  to  provide  special  education 
services  and  programs. 

The  Bureau  also  notes,  regarding  the  caretaker's  brother  that  the  Summary  of 
Home  Assessment  made  mention  of  him  in  its  contracted  inquiry  for  the  Taunton  Public 
Schools  -  it  noted  he  lived  in  Maine.  There  does  seem  to  be  a  Maine  connection  as 
evidenced  in  the  bank  records,  this  Summary,  and  documents  and  testimony  by  the 
Service  Coordinator. 

This  caretaker  relationship  remained  unaddressed.    The  Bureau  notes  that  in 
progress  notes  written  by  the  DMR  Children's  Coordinator's  and  dated  3  March  1993, 
that  DMR  case  worker  stated:  "  it  is  still  not  clear  to  me  the  actual  relationship  of  (names 
of  the  caretaker/alleged  abuser  and  his  brother  and  alleged  abuser).  "  The  DMR 
Children's  Coordinator  managed  the  transition  from  the  school  systems  into  the  work 
environment,  the  point  known  in  DMR  parlance  as  "Turning  22." 

The  DMR  Children's  Coordinator's  progress  notes  further  indicate  that  in  the 
vendor  assessments  contracted  for  by  the  Taunton  Public  Schools  "Somewhere  in  one  of 
the  (Vendor  name)  assessments  it  says  (caretaker/alleged  abuser)  is  (younger  victim's) 
stepfather,  however  he  describes  himself  to  me  as  (younger  victim's)  caretaker  and  that 
(younger  victim's)  mother  gave  permission  ...to  come  with  him  due  to  previous  abusive 
situation."   The  Children's  Coordinator  noted  that  the  caretaker  "appears  to  be 
concerned"  about  the  younger  victim's  well-being..."  This  reference  by  the  Children's 
Coordinator  is  the  first  documentary  reference  regarding  guardianship  or  parental 
relationship  that  the  Bureau  found  in  its  chronological  examination  of  all  agency  files  and 
their  documents  since  the  mention  of  the  letter  providing  guardianship  contained  in  the 
Summary  of  Home  Assessment  conducted  for  the  Taunton  Public  Schools. 
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The  Taunton  school  files  of  the  younger  victim,  which  contain  the  assessments  of 
the  younger  victim  are  referenced  in  the  Bridgewater/Raynham  "Individual  Educational 
Plan."    The  Bridgewater/Raynham  vendor  and  the  Rockland  High  School  Program  also 
produced  assessments  of  the  younger  victim.  These  contribute  to  the  formation  of  the 
younger  victim's  "Individual  Educational  Plan."  This  plan  was  in  force  from  10  April 
1992  through  10  April  1993,  according  to  the  documentation  provided  to  HPAO  by 
Bridgewater/Raynham  Regional  School  District.  DMR  was  represented  at  the 
formulation  of  the  Bridgewater/Raynham  "Individual  Educational  Plan"  by  its  Children's 
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Coordinator. 


Entry  into  the  DMR  Client  Service  System 

Documents  indicate  that  direct  DMR  services  to  the  younger  victim  appear  to 
have  begun  on  or  about  September,  1992.  This  direct  DMR  service  continues  on  a  very 
tenuous  basis  until  18  October  1993  when  the  caretaker,  his  brother,  and,  the  younger 
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victim  terminate  DMR  service,  according  to  a  Chronological  Events  document. 
A  Children's  service  coordinator  secured  a  day  program  for  the  younger 
Raynham  victim  in  March  of  1993.  However  she  was  unable  to  secure  transportation  for 
him  to  get  to  and  from  the  program  located  in  Middleboro.  At  the  same  time  she  found  a 
program,  she  transferred   the  younger  Raynham  victim  to  an  adult  service  coordinator 
because   the  younger  Raynham  victim  reached  age  twenty-two.  Three  months  later,  in 
June  of  1993  this  adult  service  coordinator  located  a  program  in  Brockton  that  had 
transportation  available.  The  adult  coordinator  brought   the  younger  Raynham  victim 
and  the  caretaker/alleged  abuser  and  his  brother  to  tour  the  day  program.  The  service 
coordinator,  during  deposition  stated  that  the  younger  Raynham  victim  and  the 
caretaker/alleged  abuser  and  his  brother  appeared  to  like  the  program  a  great  deal.    The 
younger  Raynham  victim  was  accepted  into  this  program.  When  the  bus  arrived  to  bring 
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The  vendor  who  assisted  Bridgewater/Raynham  develop  the  plan  notified  the  Bureau  in  response  to  its  subpoena 
that  all  client  records  were  returned  to  Bridgewater/Raynham  at  the  conclusion  of  the  younger  victim's  participation. 

This  document  was  assembled  by  the  DMR  Taunton/Attleboro  area  director  for  the  DMR  Commissioner  on  the 
Sunday  after  the  Raynham  police  raid  at  1686  Broadway,  Raynham. 
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the  younger  Raynham  victim  to  the  program  for  his  first  day,  the  driver  was  told  the 
younger  Raynham  victim  would  not  be  attending  the  program.  The  service  coordinator 
was  surprised  when  told  of  the  younger  Raynham  victim's  alleged  change  of  mind, 
according  to  sworn  testimony. 

In  June,  1993,  or  about  four  months  before  the  termination  of  DMR  services  by 

the  caretaker  and  the  client,  the  first  DPPC  complaint  alleging  abuse  was  made.  An 

investigation  began.  Reference  to  that  complaint  is  contained  in  the  Chronological 

Events  document.  Records  obtained  by  HPAO  from  the  DPPC  under  subpoena  indicate 

that  the  report  of  abuse  was  made  to  the  Disabled  Persons  Protection  Commission 

(DPPC)  hot  line  (and  800  telephone  number)  shortly  before  4  p.m.,  on  22  June  1993. 

The  person  reporting  the  possible  abuse  lived  across  the  street  from  the  caretaker,  his 

brother,  the  younger  victim  and  the  older  victim.  The  nature  of  the  abuse  was 

characterized  by  the  DPPC  report  as  "non-emergency"  and  consisted  of  physical  abuse, 

emotional  abuse  and  abuse  by  omission  (a  denial  of  basic  human  need).    A  DMR 

investigator  was  assigned  to  conduct  the  investigation  on  behalf  of  the  DPPC. 

On  August  6,  1993  a  neighbor  called  the  Disabled  Persons  Protection  hot  line  to 
report  suspected  abuse  of  the  younger  Raynham  victim  by  the  caretaker/alleged  abuser  and 
his  brother.  A  DMR  investigator,  through  a  referral  from  the  DPPC,  investigated  the 
home  for  the  alleged  abuse.  The  allegations  included  physical  and  emotional  abuse, 
specifically  that  the  younger  Raynham  victim  appeared  to  be  filthy,  appeared  to  have  lice 
in  his  hair,  and  that  the  caretaker/alleged  abuser  and  his  brother  and   the  younger 
Raynham  victim  pan  handled  in  Boston  pretending  to  be  priests  raising  money  for  the 
homeless.  The  abuse  allegations  were  not  substantiated,  according  to  the  DPPC  report. 


9  At  least  one  document  indicates  that  the  caretaker/alleged  abuser  or  his  brother,  not  the  younger  victim 
and  DMR  client,  canceled  the  transportation  and  day  program. 
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DMR  Discovery  of  a  Second  Victim  of  Abuse  at  the  Raynham  Residence 

It  was  during  the  course  of  this  first  investigation  in  August  1993  that  DMR  first 
learned  through  a  Raynham  census,  that  a  another  older  man  was  listed  as  residing  at  the 
residence.  This  man  was  also  a  victim  of  horrible  physical  and  sexual  abuse  and  forced 
labor  (referred  to  here  as  "the  second,  older  Raynham  victim").  When  asked  about  this,  a 
DMR  employee  interviewed  stated  she  did  not  actually  see  the  second,  older  Raynham 
victim  at  the  house  and  thought  that  the  census  may  have  been  out  of  date.  However,  in  an 
unsigned  DMR  memo  to  file  dated  August  30,  1993,  at  least  one  DMR  employee  knew 
that  there  were  two  retarded  males,  not  just   the  younger  Raynham  victim,  living  with  the 
caretaker/alleged  abuser  and  his  brother. 

The  DMR  employee  who  prepared  the  memo  listed  the  younger  Raynham  victim 
and  one  male,  A.,  no  last  name  was  given,  who  was  living  in  a  dog  house  in  the  back  yard. 
Also,  in  an  unsigned  memo  to  file  dated  September  10,  1993,  the  author  of  the  document 
reported  speaking  with  a  market  located  down  the  street  from  the  residence.  The  market 
worker  told  DMR  that   the  younger  Raynham  victim  and  A.  wore  dirty  clothes,  had  an 
offensive  odor,  that  A.  "was  seen  attempting  to  retrieve  food  from  the  dumpster,  begging, 
stating  he  was  going  to  starve,  and  that  they  would  both  try  to  exchange  personal  items  for 
food.  He  also  reported  that  A.'s  face  was  observed  with  bruises  and  scrapes  and   the 
younger  Raynham  victim  had  a  cracked  lip." 

The  DMR  investigator  contacted  the  Raynham  Police  Department  about  the  case. 
The  DMR  investigator  and   the  younger  Raynham  victim's  service  coordinator  also  called 
the  Board  of  Health  about  sanitation  issues  including  piles  of  trash  bags  swarming  with 
flies  and  the  presence  often  to  twelve  dogs  (some  vicious)  kept  in  the  house,  cellar,  yard, 
and  in  a  truck.  The  Board  of  Health,  the  Raynham  police,  and  animal  control  were  unable 
to  gain  access  to  the  house  without  giving  the  caretaker/alleged  abuser  and  his  brother 
advance  notice  of  the  visit.  On  September  15,  1993  ,  upon  arrival  at  the  residence  of  the 
victims  and  alleged  abusers,  they  detected  an  extremely  strong  odor  of  chlorine  bleach. 
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However,  the  caretaker/alleged  abuser  and  his  brother  had  obtained  a  permit,  cleaned  out 

30 

the  garbage,  and  the  five  dogs  present  were  all  licensed. 

The  younger  Raynham  victim's  service  coordinator  made  four  unsuccessful 
attempts  at  visiting  the  young  victim  at  the  home  between  mid-September  and  mid- 
October  of  1993.  On  two  of  his  trips  he  left  notes  in  the  mailbox.  On  the  fifth  trip  to  the 
home,  on  Friday,  October  15,  1993,  he  met  briefly  with  the  caretaker/alleged  abuser  on  the 
porch. 

On  Monday,  October  18,  1993,  the  alleged  abusers  and  the  younger  Raynham 
victim  visited  the  DMR  Area  Office.  The  younger  Raynham  victim  and  the 
caretaker/alleged  abuser  and  his  brother  told  the  area  director  that  the  younger  Raynham 
victim  did  not  want  state  services.    He  did  not  want  his  current  service  coordinator,  nor 
any  other  service  coordinator  assigned  to  him.  As  a  result  of  the  meeting,  the  younger 
victim's  service  coordinator  sent  the  young  victim  a  letter  (c/o  the  caretaker/alleged 
abuser!)  stating  that  it  was  DMR's  understanding  that  he  was  not  interested  in  services,  but 
if  he  changed  his  mind  to  call  the  office. 

Social  Security  Administration  Inquiry: 

Removal  of  the  Representative  Payee  and  Subsequent  Refusal  of  Disability  Benefits 

After  the  mailing  of  the  letter  to  the  younger  Raynham  in  October  1993,  DMR  had 
no  further  contact  with  the  young  victim  until  July  1995  when  a  social  security  manager  in 
the  Taunton  Office  of  the  federal  Social  Security  Administration.,  called  the  DPPC  hot  line 
about  the  younger  Raynham  victim.  That  call,  along  with  a  two  letters  from  a  Taunton 
service  provider  who  works  with  retarded  individuals  requiring  fiduciary  arrangements  and 
other  services,  resulted  in  a  second  investigation  into  alleged  abuse.  This  investigation  (of 


The  lack  of,  and  value  to,  spontaneous  visits  were  also  addressed  in  the  HPAO  evaluations,  report,  and 
hearings  on  the  DMR  Quality  Enhancement  Survey  Tool  (QUEST).  DMR  advised  the  HPAO  Bureau  and 
the  HPAO  Committee  that  spontaneous  visits  are  discouraged  because  they  are  invasive,  and  because 
DMR  believes  not  much  can  be  hidden  in  a  short  period  of  time.  The  Raynham  experience,  while  not  a 
QUEST  subject,  disputes  that  DMR  tenet. 
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the  younger  Raynham  victim)  was  conducted  by  DMR  upon  referral  by  DPPC.  DMR  calls 

these  referrals  "external"  investigations. 

The  social  security  supervisor  who  called  DPPC  had  gone  to  the  home  of  the 
victims  and  alleged  abusers  because  the  younger  Raynham  victim's  representative  payee 
(the  caretaker/alleged  abuser)  had  not  completed  the  required  accounting  of  the  younger 
Raynham  victim's  social  security  income.  When  the  Taunton  social  security  manager 
arrived  at  the  home  he  found  it  to  be  non-accessible.    There  were  no  exterior  stairs  and  the 
doorways  were  five  feet  off  the  ground.  The  only  entrance  to  the  home  was  through  a 
subterranean  door  into  the  cellar.  The  Taunton  social  security  manager  found  the  home  to 
be  "deplorable."  He  "left  because  the  dogs  were  threatening"  and  was  told  that  at  least  one 
of  them  "bites."  Before  leaving  the  property   the  Taunton  social  security  manager  told  the 
caretaker/alleged  abuser  and  his  brother/  alleged  abuser  that  they  had  to  either  provide  an 
accounting  of  the  younger  Raynham  victim's  SSI ,  have  a  new  representative  payee 
appointed,  or  forfeit  the  younger  Raynham  victim's  disability  income. 

The  Crucial  Moment :  Social  Security  Inquiry  and  Denial  of  Benefits 

The  following  Monday,  the  caretaker/alleged  abuser  and  his  brother  arrived  at 
the  Social  Security  Office.  However,  they  had  insufficient  documentation  for  an 
acceptable  accounting.  The  alleged  abusers  told  the  supervisor  "keep  the  stupid 
money."  The  "stupid  money"  was  $816.00  per  month  and  represented  the  only  known 
source  of  income  for  the  younger  Raynham  victim. 

The  client  apparently  agreed  with  this  decision  and  forfeited  his  social  security 
disability  income.     This  monthly  disability  income  was  a  part  of  the  funds  used  to 
service  the  mortgage  loan  for  the  caretaker/alleged  abuser  and  his  brother.  See  section 
entitled,  "Are  you  sure  about  this  guy?" 


In  interviews  and  document  review  the  Bureau  found  that  there  were  other  possible  sources  of  revenue 
produced  by  both  victims  that  accrued  to  the  caretaker/alleged  abuser  and  his  brother.  These  may  include 
money  from  street  begging,  bottle  collection,  and  some  other,  more  questionable  activities.  One  estimate 
of  the  begging  alone  claimed  a  daily  "take"  of  $100.  There  was  also  an  allegation  of  an  inheritance 
swindle  by  the  alleged  abusers  upon  the  older  victim.  That  swindle  was  estimated  at  $70,000. 
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The  Taunton  social  security  manager  had  "the  utmost  concern  for  the  well  being 
of  (the  younger  Raynham  victim)  after  observations  of  interactions  of  the  younger 
Raynham  victim  and  the  caretaker/alleged  abuser  and  his  brother  in  the  social  security 
office,  and  observations  of  the  residence  "...I  came  away  sick.  I  would  like  to  see  a  court 
appointed  guardianship."  DMR  took  no  action  on  this  recommendation. 

Involvement  of  a  service  provider  at  the  request  of  SSA 

Due  to  his  concern,  the  Taunton  social  security  manager  requested  that  the 
Taunton  fiduciary  service  provider  mentioned  earlier,  be  present  to  witness  the  Monday 
meeting  at  the  social  security  office.  As  a  result  of  what  the  Taunton  fiduciary  service 
provider  observed,  and  conversations  he  had  with  the  supervisor  about  the  younger 
Raynham  victim,  the  provider  sent  a  letter  to  DMR  on  17  July  1995.  The  letter  expressed 
his  concern  about  the  younger  Raynham  victim. 

The  service  provider  described  the  incident  he  witnessed  at  social  security  as 
"bizarre  and  frightening."  He  wrote:  "I  fear  for  [younger  victim]'s  health,  safety,  and  life. 
This  seems  to  me  to  have  all  the  makings  of  that  tragedy  in  Western  Massachusetts  where 
the  man  considered  M.R.  was  tortured  and  eventually  killed  by  his  'friends'  who  included, 
ironically,  some  brothers...  There  is  a  tragedy  in  the  making  here" 

Roughly  one  week  later,  in  a  handwritten  note,  the  younger  Raynham  victim's 
former  service  coordinator  advised  the  area  director  that:  "it  was  simply  a  matter  of  time 
before  he  was  brought  back  to  our  attention... Now  we  have  2  neutral/objective  parties  ( i.e. 
Soc.  Security  Adm.  &  C.P.)...  who  have  both  quickly  recognized  [younger  victim's] 
situation  and  predicament... none  of  us  ever  felt  very  good  about  any  aspects  (sic)  of 
[younger  victim's]  situation  and  perhaps  this  opportunity  is  presenting  itself  in  order  to 
allow  us  once  again  to  attempt  to  adequately  (sic)  serve  [younger  victim]." 

The  service  provider  also  followed  up  his  first  letter  with  a  second,  updating  letter 
regarding  the  social  security  situation.  Neither  the  DMR  operations  division,  the 


The  "tragedy  in  Western  Massachusetts"  was  a  reference  to  a  case  of  abuse  of  a  mildly  retarded  man  in 
Greenfield.  That  man  was  tortured  and  ultimately  died.  The  case  was  prosecuted  this  year  in  Hampshire 
County  and  at  least  one  conviction  was  obtained. 
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investigative  division,  or  the  legal  division  ever  took  more  than  a  cursory  interest  in  this 
development.  The  regional  director  told  the  Bureau  that  although  bi-weekly  staff  meetings 
were  held  to  discuss  pertinent  issues,  this  matter  never  came  up  and  he  never  inquired. 
Similarly,  the  senior  investigator  told  the  Bureau  that  while  he  did  not  report  to  the 
regional  director,  he  did  "keep  him  apprised  of  situations,  and  consult  with  him  and  confer 
with  him."  The  senior  investigator,  in  sworn  testimony,  added  that  these  meetings  with  the 
regional  director  were  almost  always  in  person  because  "we're  in  the  same  office." 

Apparently  this  moment  came  and  went  and  no  one  ever  mentioned  this  situation 
again. 

The  1 995  investigation  found  that  omission  was  unsubstantiated  and  emotional 
abuse  was  undetermined.  However,  the  investigator  was  unable  to  interview  the  younger 
Raynham  victim  outside  the  presence  of  the  caretaker/alleged  abuser  and  his  brother, 
whom  she  felt  controlled   the  younger  Raynham  victim.  The  investigator  was  unsure  if 
the  younger  Raynham  victim  had  the  capacity  to  make  decisions  about  where  he  wanted  to 
live  and  recommended  a  competency  evaluation  be  conducted.  Her  recommendation  was 
never  carried  out.  Money  may  have  been  an  issue  but  that  was  at  least  partially  overcome 
when  the  service  provider  offered  to  "help  fund  a  competency  evaluation."  There  is  no 
documentation  apart  from  some  early  interest  by  a  DMR  attorney  that  indicates  any 
interest  or  action  to  pursue  this  matter  of  the  victim's  competency  and  intimidation  by  the 
caretaker  and  his  brother. 


The  Crucial  Moment  Passes 

An  action  plan  was  created  on  September  29,  1995  as  a  result  of  the  investigation. 
However,  the  only  recommendations  made  were  for  the  area  office  to  continue  to 
monitoring/assessing  the  environment  and  to  send  a  letter  to  the  younger  Raynham  victim 
reiterating  the  offer  of  DMR  services.  Allegedly  such  a  letter  was  sent  in  a  timely  fashion, 
however  there  was  no  record,  on  paper  or  on  computer,  of  the  letter  or  its  mailing.  In  its 
investigation  of  contemporary  documents  the  Bureau  found  that  dating  back  at  least  to  the 


33  HPAO  transcript,  senior  investigator  sworn  statement,  p.25. 
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experience  of  the  Taunton  Public  School  system  in  1991,  mail  was  sufficiently 
demonstrated  as  an  ineffective  way  to  reach  either  the  victim  or  the  caretaker. 

The  only  letter  in  existence  was  dated  March  1,  1996,  a  full  five  months  after  the 
recommendation  was  made.  DMR  mailed  the  letter  to  the  younger  Raynham  victim  "care 
of  the  alleged  abuser.  This  letter  was  sent  certified,  but  not  return  receipt  requested. 

DMR  Enters  Denial 

A  mere  three  days  after  mailing  of  the  letter,  on  March  4,  1996,  the  younger 
Raynham  victim's  case  was  closed,  according  to  the  program  monitor.  "No  further  action 
seems  to  be  necessary,"  the  program  monitor  wrote  in  a  document  reviewed  by  the  Bureau. 
The  case  was  closed.    The  1  March  letter  sat  unclaimed.   It  was  eventually  returned  to 
sender,  DMR,  on  April  5th,  1996. 

Drive  by  Monitoring 

Although  the  case  was  closed,  DMR  undertook  "drive-by  monitoring."  These 
"drive-by  monitoring"  actions  were  later  explained  as  actual  surveillance  visits  by 
non-investigative  DMR  personnel.  Their  goal  was  never  adequately  explained.  This 
surveillance  began  shortly  after  the  case  was  closed. 

A  chronology  of  events  assemble  by  the  area  office  for  the  DMR  Commissioner 
lists  13  "Drive  by  observations."  This  surveillance  took  place  between  1 1  March  1996  and 
24  January  1997,  according  to  the  chronology  in  the  DMR  file.  There  were  actually  more, 
the  Bureau  was  told  by  both  the  program  monitor  and  the  area  director  who  conducted  the 
monitoring.  The  property  where  the  abuse  took  place  is  surrounded  by  a  very  high 
stockade-type  fence.  There  is  a  small  driveway  opening  to  the  state  highway,  which  is  a 
main  thoroughfare  with  a  generally  heavy  traffic  pattern.  Observation  opportunities  were 
severely  limited.  The  Bureau  asked  what  could  be  seen  by  driving  by  the  property. 


34  Inspection  of  the  Raynham  police  logs  indicate  that  the  mail  carrier  had  an  issue  with  the  alleged  abusers 
dogs  almost  as  soon  as  the  victim  and  his  friends  moved  to  Raynham.  Also,  the  caretaker/abusers 
maintained  a  private,  non-post  office  mail  service  since  at  least  their  involvement  with  the  Taunton  Public 
Schools. 
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Nothing,  was  the  answer.    Some,  but  not  all,  drive  -bys  consisted  of  parking  across  the 
street  and  waiting  in  a  car  for  a  minimum  of  2  minutes  and  a  maximum  of  15  minutes. 
These  surveillance  were  opportunities  to  engage  the  client,  according  to  the  program 
monitor.  No  conversation  with  the  client,  or  anyone  else,  occurred,  according  to  the 
program  monitor. 

Life  Goes  On 

DMR  made  no  further  contact  with  the  household  until  January  1997  when  two 
separate  calls  were  placed  to  the  DPPC  hot  line  about  the  second,  older  Raynham  victim, 
the  older  retarded  man  who  resided  with  the  younger  Raynham  victim  and  the 
caretaker/alleged  abuser  and  his  brother.  This  brings  the  total  to  four  calls  placed  to  the  hot 
line  about  abuse  occurring  at  the  residence  of  the  two  victims,  their  caretaker  and  "friend" 
and  his  brother. 

One  of  the  callers  to  the  hot  line  reported  that  the  caretaker/alleged  abuser  and  his 
brother  did  not  give  the  second,  older  Raynham  victim  enough  food  or  personal  care 
although  they  controlled  his  money;  that  they  hit  the  second,  older  Raynham  victim  in  the 
face  and  stomach  leaving  bruises;  and  that  they  had  allowed  a  burn  which  was  getting 
worse  on  the  second,  older  Raynham  victim's  leg  to  go  untreated  since  Summer  1996. 
The  other  caller  expressed  similar  concerns:  the  caretaker/alleged  abuser  and  his  brother 
beat  the  second,  older  Raynham  victim;  that  caller  had  seen  the  second,  older  Raynham 
victim  with  cuts  and  bruises;  that  he  was  malnourished  and  forced  to  beg  for  food;  and  may 
have  been  forced  to  perform  sexual  acts.    The  Raynham  police  report  complete  after  the 
raid  contains  very  similar  allegations  in  much  more  horrific  detail.  Some  of  this  explicit 
detail  was  supplied  to  the  Raynham  police  in  an  interview  with  the  younger  victim.  That 
interview  was  conducted  about  six  months  after  the  younger  victim  had  left  the  daily 
control  of  his  former  caretaker/representative  payee/  alleged  abuser. 

DMR,  through  a  referral  from  DPPC,  investigated  this  third  case  of  alleged  abuse 
by  the  caretaker/alleged  abuser  and  his  brother.    The  investigator  assigned  to  the  case  was 
the  same  investigator  who  conducted  the  first  two  investigations  involving  the  alleged 
abuse  at  the  residence. 
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During  the  course  of  this  investigation,  the  investigator  learned  more  details  of  the 
abuse.  For  example,  she  learned  from  a  neighbor  that  the  second,  older  Raynham  victim 
"begs  for  food.  He's  starving."  She  was  also  told  by  the  neighbor  that  the 
caretaker/alleged  abuser  and  his  brother  hit  the  second,  older  Raynham  victim  in  the  face 
with  a  motor  chain,  blinding  one  of  the  second,  older  Raynham  victim's  eyes.  At  some 
point  however,  they  had  stopped  hitting  the  second,  older  Raynham  victim  in  the  face 
because  the  bruises  showed.  The  alleged  abusers  began  hitting  him  in  the  stomach  instead. 
The  alleged  abusers  also  chained  the  second,  older  Raynham  victim  -  screaming  -  to  a 
hot  radiator  for  over  half  and  hour  leaving  scars  on  his  back.  The  alleged  abusers  would 
also  put  the  second,  older  victim  (who  was  in  his  late  50s)  in  the  bath  tub  and  hold  his 
head  under  water. 


More  Evidence:  A  Possible  Murder 

Through  this  investigation,  the  Bureau  investigator  also  learned  from  the  neighbor 
that  the  younger  Raynham  victim  had  been  missing  for  five  months.  The  neighbor  at  first 
believed  that  DSS  or  another  state  agency  had  taken  the  younger  Raynham  victim  out  of 
the  home  due  to  the  abuse.  Later,  she  and  her  husband  feared  that  the  younger  Raynham 
victim  had  been  murdered  by  the  caretaker/alleged  abuser  and  his  brother  and  dumped  into 
the  open  cesspool  a  few  yards  from  the  back  of  the  house.  The  alleged  abusers  had  asked 
the  neighbor's  husband  to  help  them  fill  in  the  cesspool,  but  the  neighbor  refused  when  he 
saw  a  jacket  he  recognized  as  the  younger  Raynham  victim's  floating  in  the  cesspool.  The 
younger  Raynham  victim  had,  in  fact,  run  away.  He  had  gone  out  to  collect  cans  one  day 
in  August  and  never  returned. 

Although  the  neighbor  told  this  to  a  Bureau  investigator,  the  neighbor  never 
reported  to  any  law  enforcement  agency,  including  the  Raynham  Police. 
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Alive  and  Well 

On  a  Thursday  morning  in  late  January,  1997  the  DMR/DPPC  investigator  met 
with  the  Captain  and  the  Detective  Sergeant  of  the  Raynham  Police  Department  and 
described  the  plight  of  the  victims  and  the  testimony  of  the  neighbor  of  the  alleged  abusers. 
The  investigator  was  at  this  point  engaged  in  a  third  DPPC  inquiry  into  abuse. 

"Given  the  suspicious  circumstances  of  the  younger  victim's  disappearance  coupled 
with  a  possible  financial  interest  or  motive,  the  sexual  interest  and  the  observation  of  his 
jacket  within  a  deep  hole  in  the  (alleged  abusers')  backyard  in  addition  to  other  potential 
evidence  accrued  by  (the  DMR/DPPC  investigator),  (the  Raynham  detective  sergeant) 
observed  that  it  was  an  investigative  priority  to  locate  (the  younger  victim),  living  or  dead, 
since  without  him  or  his  body  there  was  no  victim  of  whatever  crimes  the  (alleged  abusers) 
may  have  penetrated  upon  him  for  which  it  appeared  they  could  be  successfully 
prosecuted,"  according  to  the  Raynham  Police  Report  of  Investigation. 

The  Raynham  Police  Captain  and  chief  of  detectives  called  a  meeting  of  all  officers 
in  regard  to  the  DMR/DPPC  investigator's  comments.  "No  officer  reported  having 
received  any  information  regarding  criminal  activity  or  physical  abuse  involving  any  of  the 
parties  at  (the  address  of  the  alleged  abusers).  All  officers  were  asked  to  keep  check  on  the 
area  and  report  any  further  information  of  events  related  to  this  case  immediately," 
according  to  the  Raynham  Police  Report  of  Investigation. 

Following  contact  with  the  Raynham  police,  the  DMR/DPPC  investigator  learned 
that  the  younger  victim,  now  living  in  another  New  England  city,  had  applied  for  social 
security  benefits  and  had  a  new  representative  payee  named.  A  DMR  employee  (other  than 
the  investigator)  attempted  to  contact  the  younger  victim  but  was  rebuffed.  The  Raynham 
police  were  successful  in  making  contact  through  that  New  England  city's  police 
department.  Through  copious  negotiations  a  meeting  was  held  in  mid-February,  1 997 
between  the  Raynham  Police,  the  DMR/DPPC  investigator,  and  the  victim  and  his  new 
representative  payee/  advocate.  This  advocate  had  been  particularly  suspicious  of  attempts 
to  contact  the  younger  victim.  The  younger  victim  told  police  that  the  alleged  abusers  had 
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"threatened  to  find  him  and  shoot  him  if  he  ever  tried  to  run  away."  The  younger  victim 
stated  that  the  alleged  abusers  had  made  the  same  threats  to  the  older  victim. 

The  Raynham  Police,  after  conducting  the  extensive  interview  with  the  younger 
victim,  contacted  the  alleged  abusers  neighbors,  established  a  surveillance  of  the  property 
of  the  alleged  abusers,  and  applied  for  and  obtained  a  search  warrant  and  two  criminal 
complaint  arrest  warrants  against  the  alleged  abusers. 

"A  ram  was  applied  to  the  front  door" 

At  quarter  of  four  on  the  afternoon  of  Thursday,  20  February  1997  the  Detective 
Sergeant  of  the  Raynham  Police  ,  accompanied  by  a  compliment  of  Raynham  and  other 
police  and  emergency  personnel ,  knocked  on  the  door  of  the  home  of  the  alleged  abusers. 
The  caretaker/alleged  abuser  was  observed  inside  and  "was  yelling  to  'go  away."'  He 
made  no  attempt  to  open  the  door.  "A  ram  was  applied  to  the  front  door  which  opened  and 
officers  entered.  The  dogs  and  (the  caretaker/alleged  abuser)  were  secured  without  injury." 
The  other  alleged  abuser  was  arrested  the  following  day  at  a  Boston  shelter.  The  older 
victim  was  found  "sitting  naked  in  the  bathtub."  This  older  man's  leg  was  "red  and 
swollen  below  the  knee  with  patches  of  skin  missing... he  had  many  scars  across  his  back 
including  burn  scars  appearing  similar  in  shape  and  spacing  to  the  vertical  radiator  pipe 
units  present  in  the  home.  He  had  round  red  trauma  marks  about  his  back."  The  older 
victim  told  the  Raynham  detective  sergeant  he  had  been  chained  to  the  radiator  by  one  of 
the  alleged  abusers. 

'Thanks  buddy' 

As  the  older  victim  dressed  in  the  company  of  the  Raynham  police,  and  gathered 
his  personal  belongings  prior  to  being  taken  to  the  hospital,  he  "took  out  a  mimeographed 
sheet  folded  paper  and  asked, '  [bjefore  I  leave  can  I  read  you  something  nice?'  ...(the  older 
victim)  unfolded  the  paper  which  contained  large  print  and  read  a  'Prayer  of 
Thanksgiving. '...As  he  was  about  to  be  lifted  into  the  ambulance  he  reached  his  hand  out 
and  clasped  (the  Raynham  Detective  Sergeant's)  hand,  'Thanks  buddy,'  he  said," 
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according  to  the  police  report.  He  was  transported  to  local  hospital  admitted  under  an 
alias,  and  protected  by  a  police  guard. 

The  Commissioner  Requests  a  Chronology 

On  the  Sunday  following  the  Raynham  Police  raid  on  the  caretaker/alleged  abuser's 
property,  the  regional  director  acting  on  the  direction  of  the  Commissioner's  office, 
ordered  the  area  director  to  prepare  a  chronology  of  events  in  the  Raynham  case. 
Ultimately,  there  were  multiple  versions  of  this  chronology  made,  primarily  due  to 
repeated  requests  for  more  detail,  the  author  of  the  chronology  said.  The  chronology 
contained  in  the  DMR  file  provided  by  DMR  in  compliance  with  an  HPAO  subpoena  was 
entitled  "Chronological  Events  on  (Victim/client)  revised  2/25/97,  2nd  revision  2/27/97." 
This  copy  was  only  one  of  several  versions  of  the  chronology  produced  by  the  DMR  area 
director. 

The  DMR  Chronology  of  Events  first  entry  began  on  "5/23/88  St.  John  Parish 
Schools  Individual  Evaluation."  All  of  these  entries  reference  documents  in  the  Taunton 
/Attleboro  file,  according  to  the  DMR  area  director  who  constructed  the  chronology.  The 
following  six  entries  reference  special  education  documents.  The  seventh  entry  references 
a  "Letter  from  (Children's  Coordinator)  referencing  Sept.  1992  referral  to  (a  vendor 
operated  day  program)."   That  entry  is  dated  "1/8/93.  This  is  about  the  time  that  the 
victim  is  transitioned  from  the  school  system  special  education  program  directly  into  the 
care  of  DMR.  The  chronology  references  some  but  not  all  documents  in  the  case.  The 
final  entry  is  dated  "1/24/97."  That  entry  is  entitled  "Drive  by  Observation  by  Program 
Monitor." 

This  chronology  lists  13  "Drive  by  observations."  There  were  actually  more,  the 
Bureau  was  told  by  both  the  program  monitor  and  the  area  director.    Some,  but  not  all, 
drive  -bys  consisted  of  parking  across  the  street  and  waiting  in  a  car  for  a  minimum  of  2 
minutes  and  a  maximum  of  1 5  minutes.  This  surveillance  provided  opportunities  to 
engage  the  client,  according  to  the  program  monitor.  No  engagement  ever  occurred,  the 
program  monitor  said.  This  surveillance  took  place  between  1 1  March  1996  and  24 
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January  1997,  according  to  the  chronology  in  the  DMR  file.  The  victim  surrendered  his 
disability  income  benefits  in  late  July,  1995.  The  client  and  the  caretaker/alleged  abuser 
and  his  brother/  alleged  abuser  refused  DMR  services  on  18  October  1993,  according  to  the 
chronology.  This  service  refusal  followed  attempts  by  the  service  coordinator  to  enroll  the 
client  in  a  Medicaid  Mass.  Health  program  which  would  have  paid  for  a  competency 
exam.. 

Although  not  recorded  in  the  chronology,  the  Raynham  Police  raided  the  house  on 
20  February  1997,  rescued  and  immediately  hospitalized  the  older  victim  of  torture  and 
sexual  abuse,  and  arrested  one  of  the  alleged  abusers  (the  second  abuser  was  found  in  an 
alcoholic  shelter  in  Boston  the  following  day,  according  to  the  Raynham  Police). 

What  did  they  know,  when  did  they  know  it 

The  Bureau  has  determined  that  while  many  persons  were  aware  of  various 
degrees  of  activity  in  the  Raynham  case  for  eight  years,  potentially  including  three 
school  systems,  DMR ,  SSA,  and  some  private  vendors,  the  system  was  unable  to 
intervene  and  stop  what  was  ultimately  revealed  as  torture.  DMR  recently  disciplined 
two  employees  regarding  the  case.  In  light  of  the  Bureau's  investigation,  the  assignment 
of  blame  seems  to  be  much  more  of  a  system- wide  failure  rather  than  the  failure  of  any 
individuals.  In  this  regard,  the  most  glaring  problem  appears  to  be  upper  level 
management's  isolation  from  their  field  staff  and  the  clients  themselves.  This  isolation  is 
complicated  by  the  separation  of  operations  from  investigations  and  the  policy  of 
presumed  competency.  This  gap  is  most  apparent  at  a  crucial  time  in  the  case  -  the 
summer  of  1995.  At  that  point,  and  independent  of  DMR,  the  federal  Social  Security 
Administration  manager  for  Taunton  had  routine  audit  contact  with  the  client  and  his 
caretaker/alleged  abuser/  representative  payee.  The  SSA  manager  was  appalled  and 
contacted  a  vendor  who  worked  with  client  funds  and  fiduciary  relationships.  That 
vendor  was  appalled  and  questioned  the  client's  competency.    Both  the  SSA  manager 
and  the  vendor  with  fiduciary  experience  contacted  DMR.    The  vendor  sent  two 
unsolicited  letters  to  DMR  and  indicated  both  he  and  the  SSA  manager  were  willing  to 
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help.  Their  concern  was  re-stated  in  the  "unsubstantiated"  DPPC  report.  That  is  the 
extent  of  the  notice  they  received  from  DMR.  The  Bureau  investigation  and  interviews 
(some  by  sworn  statement)  indicate  minor  action  was  taken.    The  DMR  service 
coordinator  (who  the  caretaker/alleged  abuser  had  removed  from  the  case)  told  the 
Bureau  in  sworn  testimony  that  he  recommended  that  "people  in  the  position  to  have  the 
ability  to  do  something  about  this  (senior  management)"  should  be  involved. 

The  Bureau  asked:  "And  was  this  done?  Did  you  all  meet?"  The  service 
coordinator's  answer  was:  "I  was  never  summoned  to  any  meeting,  nor  did  I  attend  any 
meeting,  nor  was  I  given  any  opportunity  to  tell  my  story  or  give  any  feedback  or 
whatever." 

The  service  coordinator  also  said  that  he  and  the  investigator  "were  the  two 
people  who  had  actual  living,  breathing  contact  with  these  individuals  involved  in  this 
case,  and  who  better  to  involve  in  a  discussion  of  a  case  than  the  people  who  have  had 
contact  directly  with  those  individuals."  The  service  coordinator  did  not  know  if  the 
investigator  was  involved  in  any  comprehensive,  upper-management  level  meeting. 

The  Bureau  was  told  by  the  regional  manager  that  managerial  meetings  including 
the  area  directors  were  held  frequently  in  both  groups  and  one  on  one.  The  Bureau  was 
also  told  that  the  area  director  sought  the  advice  of  the  regional  director  regarding  the 
client  and  caretaker's  refusal  of  social  security  benefits.  It  was  acknowledged  that  this 
was  a  highly  unusual  situation.  Yet,  the  Bureau  was  told,  it  was  never  discussed  again 
until  an  arrest  was  made  almost  two  years  later. 

In  its  inspection  of  the  documents  in  the  investigative  files  (by  subpoena)  in  the 
Carver  regional  headquarters  of  DMR  the  Bureau  noticed  that  none  of  the  investigators 
sign  their  final  reports.  This  was  attributed  to  their  geographic  disbursal  of  investigators 
in  the  region.  A  unique  situation  in  this  region,  according  to  the  senior  investigator.  In 
the  1995  DMR/DPPC  investigation  the  initials  "J.M."  follow  the  signature  of  the 
investigator. 

The  senior  investigator  has  the  authority  to  make  minor  changes  and  copyediting 
of  an  investigator's  report  without  consent.  If  the  change  was  considered  a  major 
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revision  it  would  be  discussed  with  the  investigator.  The  criterion  for  the  major  and 
minor  distinctions  are  subjective  and  are  left  to  the  discretion  of  the  senior  investigator. 

Although  the  regional  director  and  the  senior  investigator  are  in  the  same  building 
and  regularly  "confer"  the  second  Raynham  abuse  investigation  was  never  mentioned. 
This  is  a  serious  communications  failure  in  a  case  this  unusual.  This  seems  to  illustrate 
the  crux  of  the  problem.  The  work  in  the  field  has  a  very  difficult  time  percolating  into 
the  apparently  rarefied  atmosphere  of  upper  level  DMR  management.  So  long  as  this 
problem  exists,  DMR  will  have  problems  preventing  "the  preventable." 

By  design  the  DMR  system  is  a  decentralized  system  of  multiple  residences, 
serving  a  clientele  many  of  whom  may  also  attend  differing  day  programs.  This  clientele 
may  also  interact  with  different  vendors.  Outside  of  the  completely  controlled  DMR 
system,  is  a  semi-served  client  population,  and  outside  this  loose  network  is  a  non-served 
or  nearly  non-served  array  of  individuals.  In  this  decentralized  scheme  the  field  workers 
are  crucial.  Frustrating  them  makes  the  preventable  unpreventable.  That  was  the 
circumstance  in  the  Raynham  case.  Field  information  couldn't  be  communicated. 
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VI.  INVESTIGATIONS  AND  MONITORING 


VT.  INVESTIGATIONS  AND  MONITORING 

The  Raynham  case  is  illustrative  of  the  communications  breakdowns 
handicapping  the  DMR  system  investigatively,  operationally,  and  legally.  It  is  one  of  at 
least  two  similar  abuse  cases  with  remarkably  similar  circumstances.  Those  cases  are 
discussed  below. 

For  at  least  five  years  DMR  procrastinated  about  what  to  do  in  what  has  become 
known  as  the  Raynham  case.  In  contrast,  the  Taunton  bank  which  evaluated  the 
caretaker/alleged  abuser  for  a  mortgage  (secured  and  paid  for  by  the  disability  checks  of 
the  two  victims)  sized  up  their  client  in  one  telling  phrase  contained  in  an  interoffice 
memo:  "Are  you  sure  about  this  guy?" 

The  bank  granted  the  mortgage,  but  the  assessment  of  the  applicant  by  a  bank 
financial  analyst  was  exact.  Meanwhile,  the  client  and  the  caretaker/alleged  abuser  fled 
official  inquiry,  darting  from  one  school  system  to  another.  There  was  a  continued 
pattern  of  flight  once  DMR  became  the  principle  service  agency  in  1992.  The  rescue  of 
two  mentally  retarded  victims  was  due  only  to  the  tenacity  of  a  DMR  investigator  who 
constantly  sought  more  evidence  against  the  caretaker/  alleged  abuser.  In  the  Bureau's 
review  of  the  documents  and  in  the  documents  themselves  that  "more  evidence"  was 
present  in  1995.  Yet,  the  upper  level  management  of  DMR  could  not  be  convinced,  or 
apparently  even  contacted,  regarding  intervention  and  protection  of  the  mentally  retarded 
victims.  This  is  in  spite  of  concerns  form  field  personnel  in  operations,  investigations, 
and  legal. 

The  heroes  of  the  Raynham  rescue  are  the  DMR  investigator  and  the  Raynham 
police,  with  DMR  field  staff  and  outside  agencies  and  individual  offering  assistance. 
DMR  management  action  came  only  after  the  Raynham  police  raid  .  The  action, 
according  to  sworn  testimony  and  a  review  of  documents,  was  to  order  the  area  director 
to  assemble  a  chronology  of  events.  Assembling  this  chronology  at  the  direction  of  the 
Commissioner  required  the  area  director,  an  operations  person,  to  access  the  files  of 
investigations.  This  is  contrary  to  DMR  policy.  Operations  and  investigations  are  kept 
separate. 
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At  about  the  time  that  the  Social  Security  Administration  was  becoming 
concerned  about  the  caretaker/alleged  abuser  as  a  fiduciary,  the  HPAO  Committee  was 
told  at  a  public  hearing  that  investigations  were  removed  from  operations  because  it  was 
"the  fox  watching  the  chicken  coop."  An  assistant  commissioner  told  the  HPAO 
Committee,  DMR  decided  to  "pull  investigations  out  (of  operations),  open  35  new 
positions,  and  hire  trained  professional  investigators  in  these  positions  who  reported 
directly  to  the  commissioner."    Apparently,  the  information  from  the  field  regarding  the 
Raynham  case  was  unable  to  reach  the  level  of  the  Commissioner.  That  was  not  the  fault 
of  the  investigator. 

There  are  documents  regarding  the  Raynham  case  which  indicate  that  the 
investigator  sought  guidance  on  how  to  proceed  (the  service  coordinator  also  sought 
guidance).  The  area  director  told  the  Bureau  that  "we  have  no  supervision  over  the 
investigators.  We  cannot  direct  them  or  supervise  them  or  do  anything.  They  have  their 
own  reporting  mechanism." 

Although  there  are  substantial  documents  regarding  the  concern  in  the  field  for  the 
victims  of  the  alleged  abusers,  the  DMR  Director  of  Investigations  never  contacted  the 
area  director  regarding  the  case.  In  sworn  statement  the  area  director,  who  was 
disciplined  by  DMR,  told  the  Bureau  that  "to  this  day,  I  have  had  no  conversation  with 
[the  director  of  investigations]  about  this  case."    The  area  director  also  told  the  Bureau 
that  the  DMR  assistant  Director  of  Investigations  and  she  also  never  discussed  the 
Raynham  case.  The  Director  of  Investigations  was  also  disciplined  by  DMR.  The 
discipline  of  these  individuals  consisted  of  a  transfer  to  another  section  of  DMR  for  the 
area  director,  and  a  letter  inserted  into  the  file  of  the  Director  of  Investigations,  according 
to  published  news  accounts. 

Similarly,  the  service  coordinator  was  removed  from  the  case  at  the  request  of  the 
victim  and  alleged  abuser.  His  sworn  testimony  to  the  Bureau  indicated  that  he  was  not 
able  to  communicate  his  concerns  up  the  chain  of  command. 

The  area  director  and  a  program  monitor  both  had  an  involvement  in  the  Raynham 
case.  As  did  a  DMR  children's  coordinator.  All  of  these  people  either  indicated  or 
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exhibited  concern  regarding  the  victim's  circumstances  and  the  alleged  abuser.  None  of 
them  appear  able  to  communicate  their  concern  up  the  chain  of  command. 

Thus,  concern  for  the  Raynham  victim  is  developing  independently  in  two  areas 
of  DMR.  In  neither  channel  -  operations  or  investigations  -  is  that  apparent  concern  able 
to  penetrate  a  senior  level 

At  the  critical  point  in  this  case  -  the  inquiry  into  the  fiduciary  activity  by  SSA  in 
July,  1995,  the  regional  director  told  the  Bureau  that  the  area  director  expressed  her 
concern  directly  to  him.  That  conversation  regarded  the  refusal  of  disability  income  by 
the  victim,  under  probable  duress  from  the  caretaker/alleged  abusers  and  his  brother. 
This  was  the  only  occasion  that  the  regional  director  could  recall  discussing  the  case  prior 
to  the  raid  and  arrest  in  late  February,  1997. 

Yet,  in  sworn  statement,  the  regional  director  told  the  Bureau  that  he  held  staff 
meetings  every  two  weeks  "with  all  of  the  area  directors  in  a  kind  of  a  group  staff 
meeting  schedule.  And  then  meet  with  them  (individually).  Occasionally,  I  will  go  out 
the  area  offices  and  meet  with  them  on  individual  one-on-one,"  the  regional  director  said. 

While  the  regional  director  told  the  Bureau  that  he  held  regular  staff  meetings, 
and  he  agreed  that  the  situation  of  refusing  benefits  was  unusual,  but,  he  said,  it  wasn't 
discussed  "because  usually  —  no,  it's  —usually  people  are  applying  for  it  and  receiving 
them.  Some  people  have  —  feelings  about  you  know,  taking  government  things  like 
unemployment  and  various  things,  they  don't  want  to.  No,  it  hadn't  come  up  at  a  staff 
meeting."   Asked  if  the  refusal  of  financial  benefits  caused  any  concern  or  "raised  any 
red  flags"  the  regional  director  told  the  Bureau  that:  "Well,  I  think  it  did  which  prompted 
the  DPPC.  I  mean,  the  fact  that  ~  I  think  people  were  concerned  that  they  were  poor  and 
if  there  was  no  money  coming  in  that  they  would  be  concerned  for  the  welfare.  You 
know,  do  they  have  enough  sustenance?  But  no  one  in  operations  ever  raised  this  issue, 
again."  Nor,  apparently  did  anyone  in  upper  level  management  ever  ask  or  inquire  again, 
nor  did  anyone  in  investigations  communicate  this  concern  to  operations,  or  to  the 
Commissioner  or  his  staff,  or  to  the  DMR  legal  office. 

Communications  is  a  problem  in  the  Department.  There  are  similar  issues  in  the 
other  cases  that  the  Bureau  appends  here.  In  the  North  Reading  drowning  case,  the 


71 


DMR  took  over  a  year  to  establish  a  pool  policy.  The  department  did  not  want  to  be 
"prohibitive"  the  HPAO  Committee  was  told. 

The  documents  reviewed  by  the  Bureau  indicate  that  the  lower  levels  of  DMR,  the 
field  staff  who  actually  have  client  contact,  were  concerned.  Although  operations  and 
investigations  are  separate  and  separated  functions,  the  chronology  and  expense 
reimbursement  documents  obtained  by  the  Bureau  show  that  for  almost  a  year  beginning 
on  or  about  March,  1996,  the  DMR  Taunton/ Attleboro  operations  section  conducted 
"drive-by  monitoring"  of  the  caretaker/alleged  abuser's  home.  This  was  a  limited 
surveillance  operation.  The  person  who  conducted  this  surveillance  -  a  DMR  program 
monitor  -  referred  to  them  as  "administrative  site  reviews."  He  said  he  conducted 
between  10  and  1 1  "administrative  site  reviews." 

Just  prior  to  this  surveillance,  the  DMR  Taunton/ Attleboro  office  sent  a  certified 
letter  (not  return  receipt)  to  the  caretaker/alleged  abuser  requesting  that  they  contact 
DMR  if  they  have  any  interest  in  reviving  services.  The  Bureau  has  reviewed  many 
documents  which  show  that  mail  delivery  was  a  problem.  The  caretaker/alleged  abuser, 
and  his  brother/alleged  abuser  maintained  a  mail  box  in  a  private  mail  service  facility  (not 
a  post  office)  which  they  had  used  since  the  younger  retarded  victim  was  a  special 
education  student  at  Taunton  High  School. 

Regarding  the  contacting  of  persons  who  receive  services  the  DMR  regional 
director  said:  "the  demand  for  departmental  services  is  intense.  It's  very  great.  The 
waiting  list  grows  every,  single  year  by  hundreds  and  hundreds  of  people.  Our  capacity 
to  track  every,  single  person  mental  retardation  who  comes  to  our  attention,  we  just 
would  not  have  that  capacity  to  do  that  in  a  formal  way.  The  waiting  list  is  our  biggest 
problem,  people  who  are  not  receiving  of  Mental  Retardation  services." 

The  Bureau  agrees  that  the  waiting  list  of  services  for  the  mentally  retarded  is  a 
problem.  The  waiting  list  for  residential  services  is  more  severe  than  is  the  waiting  list 
for  day  programs,  according  to  Facing  the  Waiting  list  Challenge,  Responding  to  the 
Needs  of  Individuals  and  families,  a  joint  publication  issued  by  the  DMR  Commissioner 
and  EOHHS  Secretary,  20  September  1996.  The  Raynham  victim  had  a  "residential 
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service"  privately  provided  by  the  caretaker/alleged  abuser.  The  reader  is  directed  to  the 
section  entitled  "Are  you  sure  about  this  guy?" 

The  victim  who  was  a  client  of  DMR  was  offered  day  program  services  by  DMR 
and,  after  DMR  investigators  and  service  coordinators  began  to  make  inquiries  of  the    ' 
client,  the  client  and/or  his  caretaker,  refused  services. 

Also,  regarding  keeping  in  contact  with  people  who  refused  services,  the  regional 
director  indicated  that  their  wish  to  refuse  services  is  not  necessarily  respected.  In  sworn 
testimony  he  told  the  Bureau:  "There  are  many  people  who  refuse  services  who  are 
getting,  are  kind  of  getting  looked  over,  I  guess  I  would  say...  So  they  might  not  even  be 
aware  that  a  service  coordinator  is  services,  but  service  coordinators  often  have  a  number 
of  people  that  they  would  stay  in  touch  with  and  follow  or  telephone  or  say  let's  get 
together  or  how  are  you  doing  today  or  help  them  out  when  they  get  in  a  pinch.  The 
person  themselves  may  be  saying,  I  don't  want  anything  to  do  with  you,  stay  out  my  life. 
That  does  happen,  but  that  doesn't  necessarily  mean  that  a  service  coordinator  will  stay 
out  of  their  lives." 
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VII.  MORTALITY  OF  DMR  CLIENTS 


VII.  MORTALITY  OF  DMR  CLIENTS 

The  House  Post  Audit  and  Oversight  Bureau,  as  part  of  its  review  of  the 
Department  of  Mental  Retardation's  QUEST  survey  and  monitoring  tool,  conducted  a 
review  of  DMR  clients  deaths  and  DMR  investigations  of  those  deaths.  Based  upon  its 
review,  the  Bureau  found  the  following: 

1 .  The  Bureau's  review  found  that  client  deaths  increased  by  37%  between  1992 
and  1994. 

2.  In  some  cases,  DMR's  internal  reporting  requirements  for  deaths  were  not 
followed  by  DMR  staff  as  required  by  state  regulation. 

3.  Data  concerning  client  deaths  was  incomplete  and  in  some  cases  not  reported 
to  the  Office  of  the  General  Counsel  which  determines  whether  an  investigation  will 
occur.  The  Bureau  found  that  15%  of  deaths  in  1992,  23%  in  1993,  and  26%  in  1994, 
were  not  reported  to  the  Office  of  the  General  Counsel,  according  to  DMR  analyses. 

4.  DMR  investigated  9.8%  of  all  client  deaths  in  1992,  12.5%  in  1993,  and  13.3% 
in  1994,  according  to  the  1992  DMR  Mortality  Report  and  DMR  analyses. 

5.  DMR  prepared  its  first  mortality  study  in  1992. 

6.  DMR  hired  an  outside  consultant  to  prepare  mortality  reports  for  1993  and 
1994  after  initially  preparing  a  mortality  analysis  for  both  years.  DMR  insisted  that  the 
consultant  make  substantial  revisions  in  the  mortality  reports  prepared  for  DMR. 

7.  DMR's  consumer  registry  indicated  217  individuals  died  in  1995  and  203  in 
1996. 

8.  DMR  did  not  perform  mortality  studies  in  1995  and  1996. 

Similar  to  the  piecemeal  production  of  documents,  the  DMR  mortality  statistics 
produced  in  response  to  the  HPAO  Bureau  request  for  mortality  statistics  were  subject  to 
continual  alteration  and  change. 

In  March,  1997  the  Bureau  requested  mortality  information  from  DMR.  On  12 
March  DMR's  legal  department  advised  the  HPAO  Bureau  that  "no  mortality  studies 
have  been  conducted  for  1995  or  1996."  Information  regarding  DMR  mortality  was 
gleaned  from  the  DMR  "consumer  registry"  which  "indicates  that  217  individuals  died  in 
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1995  (173  in  community  settings  and  44  in  facilities)  and  that  203  individuals  died  in 

1996  (167  in  community  settings  and  36  in  facilities)." 

In  a  4  April  letter  and  table  DMR  listed  a  total  of  234  client  deaths  in  1995  (an 
increase  of  17  total  deaths)  and  a  total  of  202  client  deaths  in  1996  (a  decrease  of  1  in 
total  deaths).  Both  figures  were  from  a  source  identified  as  the  "consumer  table"  and  the 
numbers  were  comprised  of  deaths  by  "area  and  region." 

On  1  May  1997  DMR  advised  the  Bureau  by  letter  that  "all  of  the  information  you 
request  is  not  readily  available  (regarding  deaths)..."  and  the  DMR  explained  "Not  all  of 
the  information  is  easily  derived  from  computer  data  bases;  as  a  result,  some  information 
must  be  compiled  by  hand  or  special  queries  developed." 

In  a  letter  dated  16  May  1997  DMR  provided  the  HPAO  Bureau  with  "aggregate 
information  regarding  deaths  of  individuals  in  1995  and  1996."  This  information  was 
"updated  ...from  the  information  provided  you  earlier."  That  revised  information  listed 
total  deaths  in  1996  as  241  (an  increase  of  38  in  total  deaths  since  the  12  March  letter), 
while  total  deaths  in  1995  were  246  (an  increase  of  29  in  total  deaths  since  the  12  March 
letter). 

Finally,  on  21  May  1997  DMR  advised  the  Bureau  that  "through  a  clerical  error" 
there  were  8  rather  than  4  deaths  at  Wrentham  State  School.  "The  total  number  of  deaths 
...was  correctly  stated  as  39  (for  all  DMR  facilities)". 

BACKGRQVNP 

The  House  Post  Audit  and  Oversight  Bureau,  as  part  of  its  ongoing  review  of  the 
Department  of  Mental  Retardation's  oversight  and  monitoring,  has  reviewed 
investigations  of  DMR  client  deaths.  The  Bureau  was  conducting  a  follow-up  to  a  report 
by  the  Inspector  General  which  reviewed  the  DMR  Investigations  Division. 

The  Inspector  General's  Report  found  several  areas  where  the  Investigations 
Division  was  clearly  deficient  procedurally  and,  as  a  result,  DMR  clients  were  not 
considered  safe  from  abuse.  Among  the  findings  was  a  lack  of  a  formal  procedure  for 


The  HPAO  Committee  has  discussed  mortality  since  its  public  hearing  of  December,  1994.  DMR 
has  resisted  mortality  documentation  since  at  least  that  hearing. 
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reporting  serious  assaults  on  DMR  clients  to  the  local  police  and/or  district  attorney. 
Another  finding  of  the  Inspector  General  indicated  that  DMR  procedures  failed  to  provide 
for  timely  notification  of  an  investigator  or  campus  police  officer  following  the  discovery 
of  an  abuse  or  death  of  a  DMR  client. 

The  Bureau  found  that  DMR  completed  its  first  mortality  report  for  the  year  1992 
on  September  10,  1993.  The  report  found  there  were  163  client  deaths  in  1992.  Among 
the  recommendations  from  the  report  were  methods  to  improve  mortality  data  collection 
including  regular  cross-checking  of  internal  data  by  the  Office  of  the  General  Counsel.  It 
also  recommended  the  regular  entry  of  mortality  data  for  annual  analysis  and  the 
development  of  one  form  for  reporting  deaths,  both  in  the  community  and  in  facilities,  to 
the  General  Counsel. 

Throughout  the  Bureau's  examination  of  DMR  concerns  about  oversight  and 
monitoring  raised  issues  about  mortality  of  DMR  clients.  As  clearly  demonstrated  by  the 
Bureau's  case  studies  and  other  evidence,  investigations  of  deaths  of  DMR  clients  were 
found  to  be  lacking  in  terms  of  sound  investigative  techniques.  The  Bureau  found  serious 
discrepancies  in  some  of  the  reports  that  purported  to  investigate  deaths  of  DMR  clients. 

In  the  course  of  hearings  before  the  House  Post  Audit  Committee,  the  Assistant 
Commissioner  for  Quality  Enhancement  testified  that  the  1 993  and  1 994  mortality  reports 
would  be  completed  by  February,  1995.  Subsequently  the  Committee  was  informed  that 
the  reports  would  require  additional  time  but  would  be  forwarded  to  the  Committee  as 
soon  as  they  were  completed. 

The  Committee  later  learned  that  a  consultant  which  had  a  pre-existing  contract 
with  DMR  was  then  asked  by  DMR  to  prepare  the  final  mortality  studies  for  1993  and 
1994.  The  Committee  was  never  officially  informed  that  an  outside  consultant  was 
assigned  the  task  of  preparing  the  reports.  The  consultant's  reports  were  not  released 
until  July,  1995.  No  mortality  reports  were  prepared  for  1995  or  1996. 
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ISSUES 

A.  Client  Deaths 

DMR's  mortality  report  for  client  deaths  in  1992  indicated  there  were  163  client 
deaths  in  1992.  The  consultant's  mortality  reports  indicate  there  were  211  client  deaths 
in  1993  and  224  deaths  in  1994.  Client  deaths  increased  29%  in  1993  and  6%  in  1994. 
The  Bureau's  review  of  earlier  analysis  prepared  by  DMR  indicated  there  were  207  and 
218  client  deaths  respectively  in  1993  and  1994.  The  Bureau  notes  that  according  to  the 
Executive  Director  of  the  consultant  agency  that  prepared  the  mortality  reports,  DMR 
provided  all  data  and  information  included  in  the  reports.  The  Bureau  found  no 
explanation  for  the  gaps  in  data  on  the  total  number  of  client  deaths  based  on  its  review  of 
these  different  sources. 

DMR  indicated  that  2 1 7  clients  died  in  1 995  and  203  were  reported  as  deceased  in 
1996.  As  noted  above  DMR  revised  its  reported  total  deaths  in  1995  as  246,  while  total 
deaths  in  1996  were  reported  as  being  241,  according  to  a  16  May  letter  from  DMR  to  the 
Bureau. 


B.  Deaths  Not  Reported  to  General  Counsel 

The  Bureau  reviewed  the  1 992  DMR  mortality  report,  DMR  internal  analyses  as 
well  as  the  consultant's  1993  and  1994  mortality  reports.  Based  on  this  review,  the 
Bureau  found  that  DMR  did  not  follow  its  death  reporting  procedures  as  required  by  state 
regulation. 

The  Bureau's  review  of  these  sources  indicates  that  DMR  failed  to  report  annually 
to  the  Office  of  the  General  Counsel  at  least  15.3%  of  all  client  deaths  in  1992,  12.7%  in 
1993,  and  18.3%  in  1994.  The  Bureau  notes  that  DMR  regulations  specifically  require 
that  all  client  deaths  be  reported  to  its  General  Counsel. 

The  Bureau  reviewed  115  CMR  9.18  which  requires  the  reporting  of  all  client 
deaths.  It  states  "Reporting  Deaths,  (1)  All  deaths  of  individuals,  regardless  of  cause,  and 


36    115  CMR  9. 1 8  requires  that  all  client  deaths  be  reported  to  the  Office  of  the  General  Counsel 
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regardless  where  the  individual  resided  immediately  prior  to  death,  shall  be  reported  to 
the  Office  of  the  General  Counsel  in  the  manner  directed  by  that  office." 

The  Bureau  found  that  the  reporting  of  client  deaths  was  the  subject  of  DMR 
memoranda.  The  Bureau  reviewed  an  October  23,  1991  memo  to  DMR  staff  from  the 
DMR  General  Counsel.  The  memo  states: 

"This  is  to  remind  you  that  when  a  person  receiving  services  from  the 
Department  dies,  the  death  must  be  reported  immediately  (at  the 
earliest  possible  time  during  normal  business  hours)  by  telephone  to 
the  General  Counsel's  Office.  A  written  memorandum  reporting  the 
death  must  be  sent  to  the  General  Counsel's  office  no  later  than  the 
next  working  day  following  the  telephone  report.  Each  oral  and 
written  report  must  include  1)  the  name  and  age  of  the  deceased;  2) 
the  date  and  time  of  death;  3)  a  brief  summary  indicating  the 
circumstances  and  apparent  cause  of  death,  to  the  extent  known;  and 
4)  a  statement  as  to  whether  the  death  is  deemed  a  'medicolegal  death' 
requiring  an  investigation/' 

The  memo  refers  in  Item  4  to  "medicolegal"  death.  The  definition  of  a 
"medicolegal"  death  is  one  in  which  the  Chief  Medical  Examiner  takes  responsibility  for 
determining  the  cause  and  manner  of  death.  These  deaths  include  all  cases  of  suspected 
homicide,  suicide,  accidents  drug  overdoses,  and  sudden  and  unexpected  natural  deaths. 
The  Bureau  questions  whether  DMR  and  vendor  staff  have  been  sufficiently  qualified  and 
trained  to  determine  if  a  client  has  died  under  the  definition  of  a  "medicolegal"  death. 
The  Bureau  is  concerned  that  inaccurate  determination  and  incomplete  reporting  of  deaths 
may  result  in  deaths  not  being  properly  reviewed  by  the  Chief  Medical  Examiner. 

The  Bureau's  finding  that  DMR  failed  to  promptly  report  all  client  deaths  to  its 
General  Counsel  is  particularly  problematic  given  the  apparent  role  the  General  Counsel 
has  in  determining  whether  an  investigation  will  occur  as  the  result  of  a  client  death.  The 
Bureau's  review  of  the  1992  Mortality  Report  indicates  that  the  DMR  General  Counsel 
reviews  the  Individual  Death  Report  form  "for  thoroughness  and  for  clarification  of  any 
factors  that  may  require  or  suggest  that  an  investigation  should  be  conducted." 

C.  Most  Deaths  Not  Investigated  by  DMR 
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The  Bureau  found  that  according  to  the  1992  DMR  mortality  report,  DMR 
formally  investigated  only  16  of  163  total  client  deaths  in  1992.  The  Bureau's  review  of 
the  consultant's  report  indicated  that  DMR  investigated  only  33  of  21 1  deaths  in  1993, 
and  30  of  224  deaths  in  1994.  The  Bureau  found  that  in  some  cases,  DMR  was  unable  to 
determine  how  certain  clients  died.  The  1993  consultant  mortality  report,  for  example, 
states  that  of  the  21 1  total  client  deaths,  14  were  classified  as  cause  of  death  "Unknown". 

The  Bureau  reviewed  a  memorandum  that  was  sent  to  all  DMR  regional,  area  and 
facility  directors  from  the  Director  of  Investigations,  on  August  1 1,  1994.  The  memo 
states,  in  part: 

"As  a  reminder,  the  June  8,  1994  protocol  signed  by  the 
Commissioner  and  myself  requires  that  a  copy  of  the  Client  Death 
Report  Form  sent  to  the  Department's  Office  of  General  Counsel  also 
be  sent  to  the  Senior  Investigator  where  the  death  occurred.  This  is 
not  happening  consistently  across  the  state.  This  is  a  very  important 
procedure  to  make  sure  that  no  case  falls  through  the  cracks  and 
determinations  on  whether  there  should  be  an  investigation  are  made 
as  promptly  as  possible/ 
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The  Bureau  is  concerned  by  the  increase  in  unreported  deaths  to  the  DMR  General 
Counsel  as  well  as  the  low  percentage  of  investigations  of  client  deaths.  The  Bureau's 
review  of  documents  related  to  the  preparation  of  these  studies,  as  well  as  the  consultant's 
reports,  raise  significant  questions  about  the  data  produced  by  DMR.  DMR's 
modifications  to  the  report  and  DMR's  reasons  for  contracting  out  for  the  study. 


D.  Changes  Made  to  Consultant's  Draft  Report 

The  Bureau  learned  that  at  the  request  of  DMR,  a  consultant  compiled  the 
mortality  information  for  1993  and  1994  and  issued  the  reports  in  July,  1995.  The 
Bureau's  review  of  DMR's  revisions  of  the  consultant's  "draft"  1993  mortality  report 
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revealed  several  disturbing  findings.  These  findings  included  changes  mandated  by  DMR 
for  both  the  general  methodology  and  specific  findings  of  the  report. 

The  Bureau  found  that  among  the  alterations  by  DMR  are  the  findings  on  page 
five  of  the  draft  under  "Analysis  of  1993  Deaths"  that  nearly  half  of  all  deaths  not 
reported  to  the  Office  of  the  General  Counsel  were  in  nursing  homes  and  that  44%  of  the 
deaths  not  reported  to  the  General  Counsel  occurred  in  Region  V.  The  sentence 
"Further  review  is  necessary  to  determine  the  precise  reason(s)  for  these  deaths  not 
being  adequately  reported"  is  also  deleted.  The  findings  on  page  six  that  the  highest 
incidence  rate  was  in  DMR  Region  I  and  that  New  Bedford  had  the  highest  incidence  rate 
among  DMR  area  offices  were  also  deleted. 

The  finding  that  the  "Other"  category  went  from  1 1%  in  1992  to  22%  in  1993. 
under  the  analysis  on  page  eight  comparing  the  causes  of  death  between  1992  and  1993, 
was  also  deleted.  The  Bureau  found  that  the  sentence  "This  category  will  need  to  be 
monitored  carefully  in  the  future  to  determine  if  a  modification  in  the  categories 
utilized  should  be  considered"  was  deleted  by  the  Assistant  Commissioner. 

The  Bureau  also  found  that  on  page  9,  under  "Cause  of  Death  Comparisons  with 
State  and  National  Statistics",  the  sentence  "Another  noticeable  variance  occurs  with 
regard  to  the  Pneumonia  category"  was  also  deleted.  The  Bureau  notes  that  the 
analysis  indicates  that  in  1993.  Pneumonia  accounted  for  4%  of  deaths  in  the  United 
States.  6%  in  Massachusetts  and  15%  among  DMR  clients.  The  Bureau  found  that  25% 
of  all  client  deaths  in  1993  were  attributable  to  Pneumonia  or  other  respiratory  problems, 
according  to  the  consultant's  mortality  report. 

The  Bureau  reviewed  a  memorandum  dated  June  13,  1995,  from  the  Assistant 
Commissioner  for  Quality  Enhancement  to  the  Executive  Director  of  the  consultant 
agency  that  prepared  the  1993  and  1994  mortality  reports.  The  memo  states,  in  part: 

"I  spoke  with  (DMR  Commissioner)  yesterday.  Since  we  believe  that 
the  House  Post  Audit  Committee  is  going  to  ask  me  back  to  a  hearing 
after  the  mortality  report  is  filed  with  them,  we  cannot  expect  them  to 
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wrap  up  their  work  this  Session.  Therefore  the  pressure  is  off  us  to 
get  this  done  before  I  leave  for  Indonesia.  I  will  return  to  work  on 
July  5th  and  we  can  polish  off  things  then...What  you  need  to  know  is 
that  I  would  like  to  change  the  whole  purpose  and  tone  of  the  reports. 
I  would  like  to  make  them  very  SIMPLE  (DMR's  emphasis)  reports  to 
the  Commissioner  (and  thus  to  the  House  Post  Audit).  Any 
information,  guidance,  etc.  to  the  Department  about  the  process  or 
how  to  improve  the  process  should  be  internal  information... I  have 
put  my  editorial  notes  on  the  draft..." 

Based  on  a  review  of  documents  and  an  interview  with  the  executive  director  of  the 
consultant  agency  that  prepared  the  reports,  the  Bureau  found  that  DMR  had  significant 
control  over  the  process  and  data  utilized  by  the  consultant  agency  in  the  preparation  of 
the  1993  and  1994  mortality  reports. 

CONCLUSION  REGARDING  MORTALITY  STUDY 

The  Bureau's  review  of  mortality  studies  and  analyses  of  deaths  of  clients  of  the 
Department  of  Mental  Retardation  indicates  that  the  number  of  deaths  has  increased  from 
163  in  1992,  to  207  in  1993,  and  224  in  1994.  The  review  of  this  37%  increase  in  client 
deaths  in  two  years  raises  questions  about  DMR's  ability  to  properly  follow  its  reporting 
requirements  and  investigate  client  deaths. 

The  Bureau  found  that  according  to  DMR's  1992  mortality  report,  internal  DMR 
analyses  and  reports  prepared  by  a  consultant,  DMR  failed  to  report  annually  to  its 
General  Counsel  or  Investigations  13%  to  26%  of  all  client  deaths  since  1992.  The 
Bureau  also  found  that  since  1992,  only  1 1%  to  15.7%  of  all  client  deaths  have  been 
formally  investigated  annually  by  DMR. 

DMR  has  not  performed  consistent  timely  and  thorough  annual  reviews  of 
mortality  of  DMR  clients.  DMR's  failure  to  perform  in  this  area  places  many  of  their 
clients  at  risk.  DMR's  investigations  unit  was  not  equipped  to  produce  timely,  useful 
death  investigations.  The  Bureau  found  little  evidence  that  DMR  used  death 
investigations  reports  as  a  vehicle  for  implementing  positive  corrective  actions. 
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The  Bureau  found  that  at  the  request  of  DMR,  a  consultant  prepared  its  1993  and 
1994  mortality  studies.  The  Bureau  found  significant  differences  between  mortality  data 
originally  prepared  by  DMR  and  that  of  its  consultant' s  mortality  reports. 

The  Bureau  found  that  DMR  made  significant  revisions  to  the  1993  "draft" 
mortality  study  prepared  by  its  consultant.  Included  in  the  findings  removed  from  the 
"draft"  was  information  related  to  areas  of  high  incidence  of  death  and  recommendations 
to  monitor  specific  categories  of  deaths. 

These  findings,  and  others,  indicate  that  DMR  has  been  unable  to  properly 
account  for  client  deaths.  Delays  in  the  production  of  the  reports,  the  contracting  of  the 
1993  and  1994  studies  and  gaps  in  data  also  raise  questions  about  the  accuracy  and 
effectiveness  of  these  studies  for  service  improvement  to  retarded  citizens  throughout  the 
Commonwealth  of  Massachusetts. 

RECOMMENDATIONS 

1 .  Based  on  its  ongoing  review  of  DMR  monitoring  and  case  studies  involving 
DMR  deaths,  the  Bureau  recommends  continued  House  Post  Audit  Committee 
involvement  in  DMR  mortality  findings  and  investigations. 

2.  The  Bureau  recommends  that  comprehensive  and  uniform  standards  be 
developed  for  DPPC  for  mortality  studies  in  DMR,  DMH,  and  DSS  consistent  with  the 
establishment  of  a  new  reconstituted  DPPC  (see  main  recommendations). 
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The  Bureau  notes  that  the  following  mortality  statistics  are  based  only  on 
those  deaths  reported  to  the  DMR  General  Counsel.  The  Bureau  found  that  DMR  did  not 
properly  report  all  client  deaths  between  1992  and  1994. 

1992  DMR  CLIENT  DEATHS 


Region  I 

Region  II 

Region  HI 

Region  V 

Region  VI 

Total 

27 

40 

16 

32 

23 

138 

Cause  of 
Death 

Cancer 

4 

12 

3 

4 

4 

27 

Pneumonia 

5 

6 

0 

7 

4 

.      22 

Aging 

0 

0 

0 

1 

0 

1 

Alzheimer's 

1 

0 

1 

3 

0 

5 

DNR's 

0 

1 

1 

0 

2 

4 

Cardiac 

14 

6 

6 

8 

6 

40 

Accident 

0 

1 

1 

0 

0 

2 

OTH 

2 

8 

3 

6 

2 

21 

Other 

1 

6 

1 

3 

5 

16 

Source:  1992  DMR  Mortality 
Total  number  of  client  deaths 


Report.    Based  on  deaths  reported  to  DMR  General  Counsel 
163  in  1992 


1992  DMR  CLIENT  DEATHS 


Number  of  Deaths 

Number  of  Reported  Deaths 

Number  of  Deaths  Investigated 

163 

138 

16 

1993  DMR  CLIENT  DEATHS 


Region  I 

Region  II 

Region  III 

Region  V 

Region  VI 

Total 

34 

32 

23 

42 

28 

159 

Cause  of 
Death 

Cancer 

1 

5 

2 

7 

5 

20 

Pneumonia 

8 

1 

5 

8 

2 

24 

Aging 

0 

0 

0 

0 

0 

0 

Alzheimer's 

1 

0 

0 

0 

0 

1 

DNR's 

0 

4 

0 

0 

1 

5 

Cardiac 

12 

10 

6 

15 

6 

49 

Accident 

1 

2 

1 

3 

0 

7 

Respiratory 

3 

5 

2 

2 

5 

17 

Other 

8 

5 

7 

7 

9 

36 

Source:   1993  DMR  Mortality  Analysis  as  of  l\  1/95.  Based  on  deaths  reported  to  DMR  General  Counsel 
Total  number  of  client  deaths  207  as  of  1/1 1/95 
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1993  DMR  CLIENT  DEATHS 


Source  of  Mortality 

Number  of  Deaths 

Number  of  Reported 

Number  of  Deaths 

Information 

Deaths 

Investigated 

DMR  Analysis  as  of 

207 

159 

26 

1/11/95 

DMR  Consultant 

211 

184 

33 

Report  July,  1995 

1994  DMR  CLIENT  DEATHS 


Region  I 

Region  II 

Region  III 

Region  V 

Region  VI 

Total 

30 

35 

21 

48 

27 

161 

Cause  of 
Death 

Cancer 

3 

5 

2 

4 

2 

16 

Pneumonia 

3 

12 

2 

8 

2 

27 

Aging 

1 

0 

0 

0 

0 

1 

Alzheimer's 

0 

0 

0 

1 

0 

1 

DNR's 

3 

2 

3 

3 

4 

15 

Cardiac 

7 

5 

7 

12 

9 

40         ! 

Accident 

1 

1 

2 

3 

1 

8 

Respiratory 

4 

3 

1 

2 

3 

13 

Other 

8 

7 

4 

15 

6 

40 

Source:  1994  DMR  Mortality  Analysis  as  of  4/14/95.  Based  on  deaths  reported  to  DMR  General  Counsel 
Total  number  of  client  deaths  218  as  of  4/14/95. 
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1994  DMR  CLIENT  DEATHS 


Source  of  Mortality 

Number  of  Deaths 

Number  of  Reported 

Number  of  Deaths 

Information 

Deaths 

Investigated 

DMR  Analysis  as  of 

218 

161 

29 

4/14/95 

DMR  Consultant 

224 

183 

30 

Report  July,  1995 
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VIII.  ATTACHMENTS 


1.)  Case  Studies 

A.  Halifax 

B.  North  Reading 

C.  Waltham 

2.)  DMR  and  DPPC  Regulations  Overview 

3.)  Commissioner  Morrissey's  Letter  of  Response  to 
the  Bureau  Investigation 


VTTT.  ATTACHMENTS 
1.)  CASE  STUDIES 

A.)  Halifax 

As  part  of  its  review  of  DMR's  monitoring  and  assessment  of  operations,  the 
Bureau  reviewed  the  circumstances  surrounding  the  abuse  of  a  mildly  retarded  woman  in 
Halifax.  The  Bureau  reviewed  pertinent  documents  including  police  reports,  spoke  with 
the  assistant  district  attorney,  and  interviewed  the  victim's  guardian.  The  Bureau  found 
the  following. 

A  25  year  old  mildly  mentally  retarded  woman  was  repeatedly  physically  and 
emotionally  abused  by  two  people  for  at  least  three  and  a  half  years  until  their  arrests  in 
June  of  1993.  The  two  abusers  were  a  woman  whom  the  victim  referred  to  as  her  "foster 
mom"  who  was  not  in  actuality  the  woman's  foster  mom  and  a  friend  of  the  family  who 
lived  with  the  family.  While  living  at  the  home,  the  retarded  victim  was  subjected  to  brutal 
acts  of  violence  including  being  beaten  with  a  tree  branch  and  a  piece  of  wood,  being   . 
thrown  in  the  deep  end  of  a  pool  although  she  could  not  swim,  being  burned  in  the  shower 
on  her  face  and  scalp  resulting  in  the  skin  coming  off,  being  sexually  abused,  being  pushed 
down  the  stairs,  being  hit  with  a  shoe,  being  kicked,  punched,  whipped,  and  stomped  on. 
She  was  denied  food,  locked  in  the  basement,  forced  to  eat  horse  feces,  forced  to  go  to  the 
bathroom  in  a  bucket,  and  only  let  out  of  the  house  to  empty  the  bucket.  If  she  did  not 
empty  the  bucket  properly  "foster  mom"  would  make  her  put  her  head  in  the  bucket  or  the 
family  friend  would  hit  her  until  she  put  her  head  in  the  bucket.  Also,  if  she  did  not  empty 
the  bucket  properly,  "foster  mom"  would  put  the  Halifax  victim's  food  in  the  bucket. 

According  to  documents  reviewed  by  the  Bureau,  a  Halifax  police  officer  who  had 
previous  contact  with  the  family  for  a  noise  complaint  had  said  the  family  was  "a  problem 
family-  many  nuisance  calls"  and  described  the  family  as  "hostile  and  odd."  The  police 
also  stated  that  "foster  mom"  and  her  husband  both  had  criminal  records  and  many  aliases. 

The  son  of  "foster  mom"  who  also  lived  in  the  house  told  an  investigator  during  the 
criminal  investigation  that  the  Halifax  victim  was  "dim-witted"  and  that  she  had  to  have 
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her  head  shaved  because  "she  was  so  dirty  and  had  been  infected  with  lice."  The  son  also 
stated  that  the  family  locked  the  Halifax  victim  in  the  basement  "because  she  bothers 
people  for  sexual  favors." 

According  to  a  state  trooper's  report  on  the  matter,  the  Halifax  victim  was  kept  in  a 
locked  room  which  housed  the  hot  water  heater  in  the  basement  with  cinderblock  walls. 
There  was  no  light  in  the  room  except  coming  from  one  small  window  near  the  ceiling 
which  the  Halifax  victim  had  to  keep  open  at  all  times  during  all  seasons  or  she  would  be 
punished.  She  slept  in  her  clothes  on  a  dirty  mattress  on  the  floor  with  no  sheets,  blanket 
or  pillow.  She  was  fed  one  meal  per  day,  and  sometimes  she  did  not  even  get  that.  She  was 
only  allowed  out  of  the  room  to  clean  the  house  and  empty  her  bucket  and  then  was  locked 
in  the  basement  again. 

Discovery  of  the  abuse  of  the  Halifax  victim  came  about  accidentally,  as  a  result  of 
the  family  hosting  a  graduation  party  at  their  house.  At  the  party  two  guests  saw  the  victim 
locked  in  the  basement.  These  guests  were  brought  downstairs  by  a  third  person  whom  the 
guests  did  not  know  and  who  unlocked  the  door  and  showed  the  victim  to  them.  One  of 
the  two  guests  later  called  the  police  and  informed  them  of  what  he  saw  because  he  was 
quite  upset  by  the  victim's  condition. 

The  police  involved  DSS  because  their  informant  thought  the  Halifax  victim  was  a 
teenager.  Police  wanted  to  learn  if  the  family  were  a  DSS  foster  family.  DSS  told  the 
officer  that  he  would  have  to  file  a  51 A  in  order  to  receive  assistance  from  DSS.  He  did  do 
this,  however,  documents  indicate  that  DSS  still  wanted  to  wait  on  an  investigation 
because  they  were  unsure  if  the  Halifax  victim  was  a  minor  or  not.  (notes  unsigned  p. 3) 

The  Halifax  victim  lived  with  her  mother  and  brother  growing  up  in  Brockton,  but 
shortly  after  she  graduated  from  high  school  as  a  special  education  graduate,  they  moved  to 
Florida  leaving  her  behind.  At  some  point  while  living  with  them,  the  Halifax  victim's 
brother  touched  her  inappropriately  but  when  she  told  her  mother  about  it  her  mother  did 
not  believe  the  Halifax  victim. 

When  the  victim's  mother  and  brother  moved,  she  went  to  live  with  her  half-sister 
and  her  husband.  While  she  lived  with  her  half-sister,  who  was  the  Halifax  victim's 
representative  payee  for  SSI  benefits,  she  was  repeatedly  sexually  abused  by  her  half- 
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sister's  husband.  When  the  Halifax  victim  told  her  half-sister  what  had  happened,  she  did 
not  believe  the  victim.  Also  during  this  time,  the  Halifax  victim  met  "foster  mom"  who 
was  a  friend  of  the  victim's  half-sister. 

The  victim's  half-sister  sent  her  to  live  with  a  friend,  but  kept  receiving  SSI  for  the 
Halifax  victim  despite  the  fact  she  no  longer  supported  her.  This  friend  supported  the 
victim  with  her  own  money  for  roughly  eight  months  to  a  year.  At  that  time,  the  Halifax 
victim's  half-sister  told  "foster  mom"  that  she  could  have  the  Halifax  victim  and  the 
victim's  SSI  if  she  wanted.  The  victim's  half-sister  told  her  friend,  still  housing  the  victim, 
that  "foster  mom"  wanted  to  take  her  in.  The  friend  said  the  victim  was  fine  with  her  and 
to  leave  her  alone.  Yet,  one  day  while  the  friend  was  out  of  the  house,  "foster  mom"  came 
and  kidnapped  the  Halifax  victim  and  brought  her  to  her  own  house.  The  friend  tried  to  get 
the  Halifax  victim  back,  but  the  half-sister  told  her  to  mind  her  own  business,  thus  the 
Halifax  victim  remained  with  "foster  mom."  According  to  a  witness  interviewed  by  a  state 
trooper  about  the  Halifax  victim,  "foster  mom"  "treated  her  dog  better  than  [the  Halifax 
victim]"  and  only  kept  the  victim  for  the  SSI  money. 

When  "foster  mom"  first  took  the  Halifax  victim  they  lived  in  Brockton,  the  victim 
was  kept  in  a  rat  and  roach  infested  closet  beneath  the  stairs.  On  one  occasion  during  this 
time,  "foster  mom"  had  to  go  to  the  hospital  and  left  the  victim  alone.  The  Halifax  victim 
called  her  half-sister  to  come  get  her  at  the  "foster  mom's."  Her  half-sister  picked  her  up 
and  brought  the  victim  to  her  house.  The  victim  told  her  half-sister  that  "foster  mom"  hurt 
her  and  asked  to  stay  with  her.  Later  that  day  when  "foster  mom"  found  the  Halifax  victim 
at  her  half-sister's  house,  the  half-sister  told  the  victim  she  had  to  return  with  "foster 
mom". 

When  the  "foster  mom"  household  moved  to  Halifax,  they  took  the  Halifax  victim 
with  them  transporting  her  in  a  refrigerator  box  in  the  back  of  a  truck.  She  was  held 
prisoner  there  until  the  police  came  and  arrested  "foster  mom"  and  the  family  friend. 

According  to  the  Halifax  victim's  guardian,  who  was  appointed  to  the  victim  after 
her  removal  from  the  "foster  mom's  in  1993  and  who  spoke  with  the  Bureau  about  the 
case,  when  the  police  arrived  with  a  search  warrant,  the  Halifax  victim  ran  and  hid  in  the 
woods,  the  Halifax  victim  had  done  this  because  "foster  mom"  told  her  the  police  would 
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one  day  come  get  her  "because  she  was  bad."   The  Halifax  victim  had  believed  "foster 
mom"  and  therefore  feared  the  police. 

According  to  the  Halifax  victim's  guardian,  the  Halifax  victim  was  illiterate  when 
she  graduated  from  high  school  and  the  school  records  regarding  the  Halifax  victim  were 
"abysmal."  She  also  stated  that  at  some  point  in  trying  to  get  information  about  the  Halifax 
victim's  history  with  the  school  system  and  with  state  agencies  she  got  "extremely  irritated 
as  to  how  this  could  have  happened."  She  finally  decided  to  discontinue  her  pursuit  of 
gaining  background  information  about  the  Halifax  victim  due  to  her  frustration.  The 
guardian  did  learn  that  the  Halifax  victim  briefly  received  services  from  Massachusetts 
Rehabilitation  Commission.  She  stated  that  the  Halifax  victim  "fell  through  the  cracks 
because  no  one  was  monitoring  her." 

There  are  similarities  between  the  Halifax  and  Raynham  cases.  Both  the  young 
Raynham  client  and  the  Halifax  victim  were  young,  mildly  retarded  individuals  who 
attended  special  education  programs.  Both  were  physically  and  sexually  abused  by 
members  of  their  families  as  children,  both  were  beaten  with  sticks  and  denied  food  by 
"caretakers."    In  both  instances  their  captors  keep  their  social  security  checks  to  use  for 
their  own  benefit.  Both  the  young  Raynham  client  and  the  Halifax  victim  had  their  heads 
shaved.  Although  unlike  the  Raynham  case  where  the  alleged  abusers  denied  that  the 
young  Raynham  client  had  lice,  the  Halifax  family  claimed  that  the  victim  had  lice  and  that 
is  why  they  shaved  her  head.  Both  the  alleged  abusers  in  Raynham  and  Halifax  used 
aliases.  Both  the  Halifax  victim  and  the  young  Raynham  victim  attended  a  shoe  factory 
day  program  in  Brockton.  Finally,  in  both  instances  the  victims  were  not  freed  of  their 
ordeal  until  police  were  involved. 

Also,  according  to  the  Halifax  victim's  guardian,  DMR  only  became  involved  after 
the  Halifax  victim  was  hospitalized.  This  is  a  similar  situation  to  the  DMR  action 
regarding  the  older  Raynham  victim.  Unlike  the  Raynham  case,  however,  the  Halifax 
victim's  records  indicate  a  psychological  evaluation  classify  her  as  mildly  mentally 
retarded  in  1 986,  the  guardian  told  the  Bureau. 
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B/>  North  Reading 

As  part  of  its  review  of  DMR's  monitoring  and  assessment  of  operations,  the 
Bureau  reviewed  the  circumstances  surrounding  the  death  of  a  DMR  client  at  a 
cornmunity  residence  in  North  Reading.  After  reviewing  reports  of  the  DMR,  Disabled 
Persons  Protection  Commission,  Massachusetts  State  Police  and  North  Reading  Police 
Department  and  sworn  testimony  of  DMR  investigators  and  staff,  the  Bureau  found  the 
following: 

1 .  In  April  of  1 994,  a  DMR  client  who  was  profoundly  retarded  and  unable  to 
walk  was  left  unattended  on  the  rear  porch  of  his  residence  and  maneuvered  himself  onto 
the  deck  of  an  uncovered  in-ground  pool.  He  subsequently  fell  in  and  was  not  discovered 
for  several  minutes.  The  staffs  attempt  to  locate  the  client  was  chaotic  and  disorganized. 
Residence  staff  and  emergency  personnel's  attempts  to  revive  him  were  unsuccessful  and 
he  was  officially  pronounced  dead  at  Winchester  Hospital. 

2.  At  the  time  of  the  drowning,  the  pool  was  uncovered,  in  disrepair,  and  filled 
with  3-4  feet  of  blackish  rain  water,  leaves  and  debris.  The  ladder  descending  to  the  pool 
was  twisted  and  the  steps  were  broken  at  the  bottom  of  the  ladder. 

3.  DMR  staff,  licensers  and  case  managers  failed  to  properly  monitor  the 
existence  and  condition  of  the  pool  at  this  community  residence  in  North  Reading.  From 
the  time  the  home  was  visited  as  a  potential  site  in  August,  1 992  until  the  drowning  in 
April,  1 994,  DMR  staff  failed  to  address  basic  safety  issues  regarding  the  pool  at  the 
vendor-operated  residence. 

4.  DMR's  investigation  of  the  drowning  was  inadequate.  Numerous  questions 
remain  regarding  the  process  utilized  by  investigators. 

5.  DMR  failed  to  implement  a  "pool  policy"  for  its  QUEST  survey  tool  until  late 
March,  1995,  almost  a  year  after  the  drowning  at  the  North  Reading  site. 

The  Bureau  reviewed  the  case  of  a  drowning  in  1994  of  a  DMR  client  in  North 
Reading  in  its  Preliminary  Report  in  December,  1994.  This  case  was  also  discussed 
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during  the  first  House  Post  Audit  and  Oversight  Committee  hearing  on  the  new  DMR 
provider  certification  and  survey  system  known  as  QUEST.  This  report  examines  the 
issues  surrounding  this  death  in  greater  detail.  Despite  recent  efforts  by  the  Department 
of  Mental  Retardation  to  move  to  a  more  "outcome-based"  monitoring  system,  the 
Bureau's  concerns  about  basic  safety  issues  remain. 

The  Bureau  notes  that  the  North  Reading  drowning  occurred  shortly  after  the 
Department  had  officially  replaced  "licensing"  with  its  Quality  Enhancement  Survey 
Tool,  QUEST,  in  January,  1994.  The  residence  where  this  particular  DMR  client 
drowned,  however,  had  been  subject  to  the  previous  licensing  inspections  and  procedures. 
The  Bureau's  interest  in  this  particular  case  stems  from  DMR's  failure  to  properly 
monitor  its  community-based  system  and  its  failure  to  thoroughly  investigate  the  death  of 
one  of  its  clients. 

A.  Circumstances  Surrounding  Death 
•  Since  the  release  of  the  Preliminary  Report  on  QUEST,  the  Bureau  has  reviewed 
numerous  related  documents  including  contracts  with  the  private  provider  agencies, 
administrative  and  licensing  reports  and  Department  of  Mental  Retardation  memoranda.  In 
addition,  the  Bureau  reviewed  the  investigative  reports  of  the  Disabled  Persons  Protection 
Commission,  the  Department  of  Mental  Retardation,  the  North  Reading  Police  Department, 
and  the  Massachusetts  State  Police. 

Based  on  a  review  of  these  reports  as  well  as  additional  information,  the  Bureau 
found  that  on  the  morning  of  Saturday,  April  30,  1994,  a  client  of  the  Department  of  Mental 
Retardation,  "DOE",  was  left  unattended  on  the  rear  porch  deck  of  his  residence  which  he 
shared  with  three  other  retarded  individuals.  "DOE"  was  unable  to  walk  but  had  the  ability 
to  "scoot"  very  quickly  by  using  his  arms  and  legs  to  propel  himself  forward  or  sideways. 

On  the  day  in  question,  a  staff  member  "placed  ("DOE")  outside  on  the  porch  deck 
without  providing  or  assuring  any  staff  supervision  for  an  undetermined  amount  of 
time..."    This  ultimately  resulted  in  "DOE's"  falling  into  the  pool  and  drowning.  The 


Disabled  Persons  Protection  Commission  Report  #13072,  p.  31, 
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DPPC  found  that  this  error  on  the  part  of  staff  as  well  as  others  was  sufficient  to 
substantiate  allegations  of  abuse  through  omission. 

The  Department  of  Mental  Retardation's  investigation  found  that  the  search 
conducted  by  staff  was  conducted  unsystematically  and  haphazardly  and  was  not  designed 
to  locate  ("DOE")  as  promptly  as  possible  under  the  circumstances.  The  investigation 
report  concluded  that  the  (vendor)  did  not  have  a  clear  and  concise  resident  search  policy 
which  constituted  a  dangerous  circumstance  and  may  have  contributed  to  ("DOE's") 
death.     The  DPPC  also  found  that  staff  members  left  the  other  three  clients  unsupervised 
during  the  search  which  was  in  violation  of  the  Vendor's  "House  Rules"  for  these  clients. 

After  several  minutes  of  a  chaotic  and  unfocused  search,  a  staff  member  discovered 
"DOE's"  unconscious  body  at  the  bottom  of  the  residence's  pool.  Provider  staff  efforts  to 
revive  "DOE"  were  unsuccessful.  "DOE"  was  pronounced  dead  at  Winchester  Hospital  at 
10:42  a.m. 

Based  upon  investigation  reports  as  well  as  photos  taken  by  North  Reading  Police 
shortly  after  the  drowning,  the  Bureau  found  that  the  pool  at  this  residence  had  no  cover, 
was  in  disrepair  and  was  not  completely  separated  from  the  back  yard  by  a  fence.  A  rear 
porch  allowed  access  to  the  pool  area. 

The  DPPC  also  found  that  the  provider  agency  which  contracted  with  DMR  to 
operate  this  residence,  the  "Vendor,"  was  responsible  for  abuse  through  omission  based  on 
the  following: 

1 .  Vendor  "failed  to  provide  appropriate  and  adequate  client  supervision 
training  for  (N.  Reading  residence)  staff  persons... no  formalized  training  of  staff  regarding 
client  supervision  was  ever  provided... no  client  specific  training  regarding  supervision  was 
ever  offered  to  them  by  any  supervision  or  administrative  personnel." 

2.  Vendor  "failed  to  enforce  'eyes  on'  supervision..." 

3.  Vendor's  "failure  to  provide  a  safe  environment  for  clients  at  (N.  Reading 
residence.)  Access  to  the  pool,  poor  maintenance  of  the  pool,  no  safety  devices  or 


38  Department  of  Mental  Retardation  Investigation  Report  #2380-94-182-13072,  p.  30. 
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mechanisms  for  the  pool,  and  poor  outdoor  supervision  by  Vendor  resulted  in  a  foreseeable 
culmination  of  conditions  which  ultimately  resulted  in  the  drowning  death..." 

Staff  who  were  present  in  North  Reading  that  morning  were  subsequently 
terminated.  The  vendor  eventually  lost  the  contract  to  operate  this  residence.  A  fence  was 
extended  to  prevent  access  to  the  pool  area  from  the  rear  porch  deck  two  days  after  the 
drowning.     The  pool  was  filled  with  sand  on  May  11,1 994. 

B.  Client's  History  and  Transition  to  Community  Residence 

The  34  year-old  client,  "DOE,"  who  drowned  at  the  group  residence  on  April  30, 
1994  in  North  Reading,  MA  received  services  from  the  Commonwealth  of  Massachusetts 
since  infancy.  "DOE"  resided  at  the  Tewksbury  State  School  since  1960  and  transferred  to 
the  Hogan  Regional  Center  in  1977.  "DOE's"  primary  diagnosis  was  profound  mental 
retardation,  cerebral  palsy  and  self-abusive  behaviors,  according  to  a  DMR  investigative 
report.  The  report  states  further  that  "DOE"  "ambulated  with  a  roller  walker  and  staff 
support.  "DOE"  possessed  the  ability  to  propel  'or  scoot'  himself  with  his  hands  while  on 
the  ground  in  a  sitting  position,  moving  independently." 

The  Bureau's  review  of  the  record  also  indicated  that  "DOE"  had  a  known  fixation 
with  water.  Investigation  reports  of  the  DPPC  and  DMR  indicate  that  "DOE"  would  access 
water  at  any  opportunity.  The  DPPC  report  states  that  according  to  vendor  staff  at  this 
residence,  "DOE"  was  a  '"water  seeker"  who  would  hoist  himself  up  to  a  sink  and 
continuously  drink  water  if  not  stopped.'      The  DPPC  report  also  states  that  "DOE"  would 
occasionally  attempt  to  drink  bath  water.  DOE's  guardian  told  DMR  Investigators  that 


39  DPPC  Report  #13072,  p.  32. 

40  The  Bureau  noted  in  its  investigation  that  after  the  drowning  a  decision  was  made  to  extend  the  fence  to 
isolate  the  rear  porch  from  the  pool  area.  When  two  DMR  investigators  arrived  at  the  residence  two  days  after 
the  drowning,  work  on  the  fence  was  commencing.  The  Bureau  has  concerns  about  this  failure  to  secure  the 
site  after  the  death.  Had  DMR  Investigators  arrived  later  that  day,  their  observations  about  the  site  could  have 
been  altered  dramatically  after  the  construction  of  the  fence. 

41  DMR  Investigation  Report  #2380-94-182-13072,  p.  11. 

42  DPPC  Report,  p.23. 
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"DOE"  "was  always  looking  for  something  to  quench  his  thirst,  so  you  had  to  watch 
him."43 

The  Department  of  Mental  Retardation  entered  into  a  contract  with  the  Vendor  who 
would  eventually  provide  residential  services  to  this  client  on  July  31, 1992  for  a  program 
and  address  "to  be  determined"  (FY  1993  Service  Contract  #23003300343)  for  a  high 
intensity  staff  apartment  for  four  male  adults  with  profound  to  severe  mental  retardation. 
The  cost  of  this  contract  was  originally  $276,849  for  the  period  July  31, 1992  until  June  30, 
1993.  The  High  Intensity  Residential  Model,  according  to  the  Vendor  Program  Narrative, 
focuses  on  "teaching  adaptive  behaviors,  daily  living  skills  such  as  personal  hygiene,  meal 
preparation,  and  domestic  skills,  as  well  as  interpersonal  skills  such  as  impulse  control 
and/or  assertiveness  versus  aggressive  behaviors."44  The  narrative  states  "Although  the 
residents  in  a  High  Intensity  Staffed  Apartment  will  present  challenging  needs,  the  high 
level  of  staffing  will  allow  for  ongoing  community  access  and  participation  in  leisure  and 
recreational  activities."45 

The  narrative  continues,  "[s]ervices  will  be  organized  in  such  a  way  as  to  provide 
the  specific  supports  and  behavioral  interventions  needed  to  assist  individuals  to  develop 
the  skills  and  controls  necessary  to  live  successfully  in  the  community... Given  the  diverse 
functioning  levels  and  needs  of  this  group  of  individuals,  the  interventions  used  are 
numerous  in  order  to  facilitate  individualized  programming."46   However,  the  Bureau's 
review  of  the  record  indicates  that  under  no  circumstances  were  the  residents  allowed  to  be 
unsupervised  while  outside  the  home. 

A  site  selection  process  for  this  contract  began  in  August,  1992  between  transitional 
team  members  as  well  as  regional  community  service  center  representatives  and  DMR 
licensers.  The  report  states  that  three  properties  were  identified  for  this  program  and  the 
decision  was  made  to  locate  at  the  site  in  North  Reading.  Several  DMR  officials  met  with 
the  proposed  owner/developer  to  review  and  approve  of  structural  modifications  to  be  made 

43  DMR  Draft  Investigation  Report  #2380-94-182-13072,  p.  52. 

44  Vendor's  Program  Narrative,  p.  3. 
Ibid.,  p.  3. 

46  Ibid.,  p.  4. 
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at  the  residence.  '  The  owner  purchased  the  property  on  November  3, 1992.  The  owner 
then  signed  a  lease  with  the  Vendor  who  would  provide  residential  services  on  December  1 , 
1 992  whose  term  would  be  for  five  years. 

A  DMR  draft  investigation  report  of  this  drowning  states  that  staff  of  the 
Hogan/Berry  Regional  Center  discussed  with  "DOE's"  guardian  during  1992  the  idea  of 
moving  him  to  a  community  residence.  The  report  states  further  that  during  December, 
1992,  a  decision  was  made  to  remove  from  consideration  two  other  Hogan/Berry  residents, 
because  of  medical  concerns,  who  had  been  identified  previously  to  move  to  the  new 
residence  in  North  Reading.  The  proposed  occupancy  of  this  residence  was  scheduled  for 
December  17.  Two  residents  of  Wrentham  State  School  were  identified  and  preparing  to 
move  into  the  new  residence. 

A  meeting  was  then  held  with  "DOE's"  guardian  to  discuss  the  possibility  of 
moving  him  from  Hogan  to  the  residence  in  North  Reading.  The  draft  report  states  that 
"DOE"  was  selected  for  placement  with  the  approval  of  his  guardian  and  service  delivery 
team  from  Hogan. 

Hogan  staff  members  who  were  involved  with  the  selection  agreed  that  specific 
vendor  staffing  ratios  should  be  met,  a  behavioral  consultant  would  be  necessary,  and 
medication  would  be  administered  by  the  vendor.  A  nursing  component  was  necessary, 
according  to  staff,  to  monitor  "DOE's"  behavioral  medication  closely. 

A  Hogan  staff  member  who  participated  in  "DOE's"  transition  informed  DMR 
investigators  that  "DOE's"  needs  were  carefully  taken  into  consideration  during  the 
transition  process.  She  also  stated  that  vendor  staff  spent  time  at  Hogan  on  the  residential 
unit  familiarizing  themselves  with  "DOE"  as  well  as  determining  "his  suitability  for 
moving  into  the  residential  placement.'      This  staff  person  also  told  DMR  investigators 
that  all  staff  persons  were  in  "cautious  agreement"  that  "DOE's"  placement  in  the 
community  residence  would  be  beneficial  to  him.  The  Bureau  found  that  DMR 
investigators  did  not  follow-up  on  the  reasons  for  this  "cautious  agreement". 

47  DMR  Draft  Investigation  Report  #2380-94-182-13072,  p.6. 
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The  Bureau  reviewed  documents  which  provide  conflicting  information  about 
discussions  between  DMR  and  vendor  staff,  during  the  site  selection  process  and  thereafter. 
A  number  of  issues  remained  unresolved  such  as  whether  the  pool  would  remain  open  for 
use  by  clients  and  whether  the  vendor  was  planning  to  repair  or  close  the  pool  by  filling  it 
with  sand.  The  Bureau  notes  that  DMR's  failure  to  adequately  resolve  the  issues  relating  to 
the  future  of  the  pool  and  was  a  substantial  contributor  to  "DOE's"  death. 

C.  Deficient  Licensing  and  Case  Management 

The  Bureau  found  that  DMR  licensing  procedures  in  this  case  were  deficient.  Not 
only  did  DMR  fail  to  identify  the  pool  as  a  hazard,  it  took  no  steps  to  correct  the 
deficiencies  once  they  were  identified.  The  residence  opened  on  December  23,  1992  and 
the  client  who  would  later  drown  moved  in  on  January  2, 1993.  "DOE"  was  located  at  this 
home  for  15  months  before  the  drowning  yet  no  corrective  action  was  taken  regarding  the 
pool.  There  was  ample  evidence  in  the  record  which  indicated  that  at  least  some  staff  of 
DMR  were  on  notice  of  all  of  these  hazards  from  the  onset  of  negotiations  with  the 
contractor.  "DOE's"  fixation  with  water  was  also  not  given  the  attention  it  required  given 
the  site. 

Licensers  failed  to  adequately  document  on  several  occasions  the  existence  and 
condition  of  the  pool  at  this  residence.  A  licenser  who  conducted  a  Residential  Site 
Feasibility  Assessment  on  August  5, 1992  stated  to  the  DPPC  that  the  assessment  tool  "was 
not  required  to  be  filled  out."  He  stated  that  the  tool  served  as  a  guide  and  that  his  notes 
were  on  the  "back  of  the  last  page."  The  Bureau  notes  that  Residential  Site  Feasibility 
Assessment  Requirement  #63  deals  specifically  with  the  presence  of  a  swimming  pool.  '"If 
site  has  a  swimming  pool,  it  must  meet  local  ordinances  regarding  security  and  safety 
(vendor  must  provide  documentation);  and  deck  and  stairs  (or  ladder)  must  be  in  good 

•     in  49 

repair. 

The  licenser  who  performed  the  site  feasibility  joined  another  licenser  on  December 
12, 1992  to  conduct  a  Pre-Placement  Survey.  Both  licensers  failed  to  verify  the  presence  of 
a  pool  on  this  occasion  also.  DMR  found  in  its  investigation  report  that  "Conflicting 
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information  exists  about  the  long  term  plans  involving  the  swimming  pool."     One  licenser 
stated  that  during  Pre-Placement,  provider  staff  were  attempting  to  determine  its  use.  The 
other  licenser  stated  that  she  did  not  recall  such  conversation  during  Pre-Placement  but  that 
later,  in  March,  1993,  someone  mentioned  that  the  pool  could  be  opened  for  "rehabilitative 
purposes,  but... as  it  stood... the  pool  was  closed  for  an  indefinite  future." 

The  owner  of  the  property  received  a  Certificate  of  Occupancy  as  a  Limited  Group 
Residence  from  the  Town  of  North  Reading  on  December  21,  1992.  The  Vendor  also 
notified  a  DMR  licenser  through  a  memo  the  same  day  that  in  addition  to  the  Certificate, 
they  had  complied  with  the  required  corrections  cited  in  the  Pre-Placement  survey,  thereby 
receiving  apparent  approval  from  DMR  to  occupy  the  home.  The  first  client  moved  into  the 
residence  on  December  23,  1992.  The  client  who  later  drowned  on  April  30,  1994  moved 
in  on  January  2,  1993.  A  fourth  and  final  resident  moved  into  the  home  in  November, 
1993. 

A  DMR  licenser  performed  a  Licensing  Survey  of  the  residence  on  March  2, 1993. 
DMR  regulations  required  that  this  be  done  within  60  days  of  DMR's  approval  of  a  new 
program.  The  DPPC  reports  that  the  licenser  claimed  to  have  utilized  both  the  Residential 
Physical  Facility  Inspection  and  Residential  Program  Documentation  Inspection  tools.  The 
licenser  stated  to  DPPC  that  she  did  not  fill  out  the  Physical  Facility  tool,  however,  and 

52 

"'they're  not  slapping  our  knuckles  if  the  boxes  are  not  filled  out.'" 

The  licenser  stated  that  she  did  not  inspect  the  pool  on  March  2, 1993  because  it  was 
covered  by  a  tarp  and  snow.  She  stated  that  she  did  not  examine  the  exterior  of  the  house 
because  it  had  been  reviewed  in  December  during  Pre-Placement  and  residential  staff 
informed  her  that  '"nothing  had  changed.'"^  The  Bureau  notes  that  the  DMR  Physical 
Facility  Inspection  tool,  which  was  utilized  by  licensers,  contains  a  section  on  page  26 
listing  "Swimming  Pool"  with  the  areas  to  be  reviewed  by  the  licenser.  A  licenser  would 
have  to  insure  that  the  "Deck  and  stairways  are  in  good  repair.. .Pool  meets  local  ordinance 
regarding  security  and  safety  (vendor  must  provide  documentation). ..Pool  maintained  in 
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sanitary  conditions  at  all  times."  A  Deficiency  Statement  issued  by  DMR  on  March  8, 1993 
for  this  residence  did  not  mention  the  pool,  its  condition,  or  whether  it  met  safety  ordinance. 

The  Bureau  found  that  the  licenser  had  asked  the  Vendor  to  return  the  Plan  of 
Compliance  by  March  22  because  the  licenser  was  about  to  take  a  medical  leave.  The 
licenser  told  DMR  investigators  that  upon  her  return  around  May  15,  she  had  not  received  a 
written  Plan  of  Compliance  or  an  Application  for  Licensure  as  had  been  required.  The 
licenser  stated  that  after  several  telephone  calls,  she  finally  received  the  plan  on  June  25. 

The  licenser  sent  the  plan  to  the  area  office  on  June  28  and  returned  to  the  residence 
that  day  to  verify  that  deficiencies  found  in  March  had  been  resolved  by  the  Vendor.  DPPC 
reported  that  the  licenser  did  not  view  the  backyard  on  this  date  and  failed  again  to  observe 
the  condition  of  the  pool.  According  to  the  DMR  investigation  report,  the  area  director 
signed  the  Plan  of  Correction  on  July  27, 1993  and  the  regional  director  signed  it  on  August 
3.  The  licenser  began  applying  for  a  license  for  the  residence  on  August  6  but  the 
application  from  the  Vendor  was  still  not  on  file.  The  application  was  received  from  the 
Vendor  on  August  1 8  and  the  licenser  applied  on  August  19.  The  license  for  the  residence 
was  issued  on  September  1, 1993. 

The  Bureau  found  that  on  at  least  four  documented  occasions,  DMR  licensers  failed 
to  identify  the  existence  and  condition  of  the  pool  at  this  residence.  The  Bureau  also  found 
that  DMR  issued  a  license  for  this  residence  without  completing  its  licensing  survey 
process.  The  DPPC  found  that  these  failures  "neutralized  a  system  constructed,  maintained, 
and  utilized  by  DMR  and  regulated  by  local  ordinances  and  the  State  Building  Code  to 
ensure  the  safety  of  clients  throughout  the  state."     The  DPPC  also  found  that  their  inaction 
led  to  conditions  which  resulted  in  the  client's  death.  Finally,  the  Bureau  found  that  DMR 
clients  lived  in  this  home  for  nearly  nine  months  before  a  license  was  issued  by 
DMR.  When  asked  before  the  Committee  on  December  28, 1994  about  safeguards  at  this 
residence,  the  Assistant  Commissioner  for  Quality  Enhancement  acknowledged  "I  think 
there  were  minimal  safeguards  in  place." 
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The  Bureau's  review  of  investigation  reports  reveals  that  two  service  coordinators 
who  provided  case  management  for  the  clients  at  this  home  also  failed  to  take  necessary 
action  regarding  the  condition  of  the  pool  as  well  as  other  serious  issues.  The  person  who 
served  as  service  coordinator  from  the  opening  of  the  home  in  December,  1992  until 
November,  1993,  was  cited  in  the  DMR  Investigation  Report  for  failing  to  keep  and 
maintain  proper  documentation  and  ensuring  that  services  specifically  required  in  the 
vendor's  contract  were  provided.  DMR  found  that  the  contract's  nursing  component  was 
not  provided  by  the  vendor  between  December,  1992  and  February,  1994  and  it  was  the 
responsibility  of  the  service  coordinator  to  monitor  this  service. 

(The  Bureau  reviewed  documents  that  indicate  this  client  was  hospitalized  in 
January,  1994  because  of  a  high  toxicity  level  in  his  liver  because  of  medication  that  was 
being  administered  to  control  his  self-injurious  behaviors.  He  was  hospitalized  again  in 
February  with  pneumonia.  A  visiting  nurse  was  then  brought  in  to  monitor  him  three  days  a 
week.  The  client's  behavioral  medication  was  discontinued.  The  client  was  hospitalized 
for  a  third  time  in  March,  one  month  before  he  drowned.) 

The  residence  received  a  new  service  coordinator  in  November,  1993.  Although  the 
DMR  report  states  the  new  service  coordinator  kept  better  documentation  of  visits  to  the 
home,  the  report  does  not  mention  why  the  service  coordinator  failed  to  insure  that  nursing 
services,  which  were  included  in  the  FY  1994  service  contract  with  the  vendor,  were  being 
provided  between  November,  1993  and  February,  1994. 

The  service  coordinator  and  her  supervisor  told  DPPC  investigators  that  she 
conducted  monthly  visits  to  the  residence  from  November,  1993  and  during  the  visits  the 
pool  was  covered  with  a  tarp.  However,  two  vendor  staff  informed  DMR  investigators  that 
the  pool  had  not  been  covered  since  the  fall  of  1993.  One  vendor  staff  member  worked  at 
the  residence  between  October,  1993  and  February  1,  1994.  The  other  was  employed  as 
"DOE's"  case  manager  from  November  14,  1993  and  was  terminated  as  a  result  of  the 
drowning.  The  Bureau  is  concerned  about  the  conflicting  information  it  reviewed  during 
this  investigation  regarding  the  pool  at  the  residence,  both  before  and  after  it  was  selected  as 
a  home  for  severely  retarded  clients,  as  well  as  its  maintenance.  The  Bureau  notes  that  the 
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DMR  Draft  report  indicated  that  DMR  investigators  inspected  two  pool  sheds  adjacent  to 
the  pool  after  the  drowning  and  discovered  pool  supplies,  including  three  pool  covers. 

The  service  coordinator  attended  the  client's  Individual  Service  Plan  (ISP)  meeting 
at  the  residence  on  April  27, 1994,  three  days  before  the  drowning.  The  client's  guardian 
was  also  in  attendance.  The  service  coordinator  told  DMR  investigators  that  it  was  held  in 
the  back  yard  and  it  was  the  first  time  she  was  actually  in  the  back  yard  at  the  residence. 
She  stated  the  water  in  the  pool  was  visible  on  this  date  during  the  meeting.  The  guardian 
asked  vendor  staff  what  was  going  to  be  done  about  the  pool.  Staff  responded  that  the 
damage  was  serious  and  the  pool's  lining  was  plywood.  Staff  informed  him  that  the  pool 
would  be  opened  because  it  was  included  in  the  client's  rent. 

The  service  coordinator  then  held  a  vendor  staff  meeting  at  the  residence  the  next 
day,  April  28,  during  which  she  informed  staff  that  the  pool  looked  terrible  and  was  a 
possible  breeding  ground  for  mosquitoes  and  recommended  that  it  be  drained  as  soon  as 
possible.  The  vendor  house  manager  agreed  and  asked  the  service  coordinator  to  assist  her 
in  convincing  the  vendor  administration  to  have  the  pool  cleaned.  The  Bureau's  review  of 
documents  also  indicates  that  vendor  staff  at  the  residence  had  discussed  the  possibility  of  a 
fund-raiser  to  repair  the  pool. 

DMR  found  that  the  first  service  coordinator  failed  to  insure  that  safety  precautions 
were  taken  regarding  the  pool.  The  Bureau  found  that  the  second  service  coordinator 
observed  the  hazardous  condition  of  the  pool  twice  in  the  days  preceding  the  drowning,  and 
did  not  immediately  notify  her  superiors  of  its  condition.  Although  the  DMR  report 
indicates  that  she  documented  her  recommendation  to  vendor  staff  on  April  28  that 
corrective  action  be  taken  "as  soon  as  possible",  the  DPPC  found  that  her  inaction  led  to 
conditions  which  resulted  in  the  client's  death. 

The  issues  addressed  in  this  section  are  related  to  "processes".  These  "processes" 
are  designed  to  insure  safe  living  conditions  for  the  mentally  retarded.  While  the 
Department  argues  that  "process"  does  not  necessarily  guarantee  particular  "outcomes"  for 
retarded  citizens,  the  Bureau  finds  that  the  events  in  North  Reading  demonstrate  that 
sufficient  and  timely  monitoring  is  an  essential  component  of  the  service  delivery  system. 
DMR's  monitoring  system  failed  in  this  particular  case. 
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D.  Failure  of  DMR  Investigative  Process 

The  Bureau  reviewed  the  investigative  reports  of  this  case  by  the  Disabled  Persons 
Protection  Commission  and  the  Department  of  Mental  Retardation.  The  Bureau  took  sworn 
testimony  of  DMR  staff  and  investigators  who  were  involved  with  this  case.  The  Bureau 
found  several  areas  of  concern. 

An  investigator  who  was  assigned  the  case  the  Monday  following  the  Saturday 
drowning  testified  that  when  she  arrived  at  work  that  morning,  an  official  from  the 
investigations  unit  of  the  Executive  Office  of  Health  and  Human  Services  and  the  regional 
director  from  Region  III  were  in  the  Senior  Investigator's  office.  She  stated  that  the  Senior 
Investigator  had  not  arrived  at  work  yet,  and  she  assumed  they  were  there  to  gather  some 
information.  When  the  Senior  Investigator  arrived,  she  was  assigned  the  case  with  another 
investigator.  The  second  investigator  had  been  at  the  home  the  preceding  Saturday. 

The  investigator  testified  that  when  she  and  the  second  investigator  assigned  to  this 
case  arrived  at  the  residence  in  North  Reading  on  Monday,  modifications  were  being  made 
to  the  fence  in  the  back  yard.  The  fence  was  being  installed  to  prevent  access  to  the  pool 
area  from  the  rear  porch  deck.  The  location  of  the  new  fence  was  at  the  precise  location  that 
police  investigators  determined  "DOE"  was  left  unsupervised.  This  was  the  point  from 
which  "DOE"  maneuvered  himself  to  the  uncovered  pool.  The  Bureau  found  that  DMR 
investigators  asked  those  who  were  installing  the  fence  to  stop  working  while  they  took 
photographs  of  the  site. 

When  asked  by  the  Bureau  whether  these  modifications,  i.e.,  the  installation  of  the 
fence,  altered  her  perception  of  what  the  scene  was  like  when  the  drowning  occurred,  she 
stated  it  would  have  if  they  had  arrived  five  minutes  later.  The  Bureau  notes  that 
photographs  taken  on  Saturday  shortly  after  the  drowning  by  North  Reading  police  differ 
significantly  from  those  of  DMR  Investigators  the  following  Monday.  The  photos  taken  by 
DMR  Investigators  clearly  show  the  addition  of  the  stockade  fence  blocking  access  from  the 
porch  deck  to  the  pool  area. 

The  Bureau's  review  found  that  during  the  course  of  the  investigation,  vendor  staff 
who  had  worked  at  the  residence  indicated  that  the  staff  member  who  had  taken  the  client 
out  to  the  porch  on  the  morning  of  the  drowning  had  previously  come  to  the  residence  for 
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work  "hung  over".  When  asked  by  the  Bureau  whether  the  staff  member  was  questioned 
about  this  allegation,  both  investigators  stated  that  the  person  denied  the  accusation.  The 
investigators  then  stated  that  after  the  staff  person  denied  ever  coming  to  work  in  this 
condition,  they  did  not  pursue  this  allegation  further. 

The  Bureau  is  concerned  by  the  fact  that  DMR  investigators  did  not  follow-up  on 
such  a  serious  allegation,  particularly  in  light  of  the  contract  requirements  of  highly  intense 
staff  monitoring  of  the  four  severely  retarded  citizens  living  in  this  home.  The  Bureau  notes 
that  this  is  even  more  troubling  given  that  the  staff  member  who  allegedly  had  come  to 
work  "hung  over"  informed  DMR  investigators  during  her  follow-up  interview  that  she  did 
not  currently  hold  a  valid  driver's  license  and  was  awaiting  a  court  date  for  charges  of 
operating  a  motor  vehicle  under  the  influence  of  alcohol. 

The  Bureau  also  found  that  the  DMR  investigators  did  not  verify  the  Criminal 
Offender  Record  Information,  CORI,  on  the  staff  members  working  in  this  residence.  They 
testified  to  the  Bureau  that  they  referred  to  the  vendor's  records  to  determine  that  a  CORI 
check  had  been  done  on  the  employees.  When  asked  by  the  Bureau  whether  CORI 
information  is  updated  by  a  vendor  agency  after  initially  hiring  an  employee,  the 
investigator  stated  he  was  unaware  of  the  process  utilized  by  this  agency.  The  Bureau 
found  that  DMR's  failure  to  adequately  integrate  criminal  offender  record  information  has 
been  the  source  of  problems  for  the  agency. 

The  Bureau  also  inquired  about  notes  that  are  taken  during  the  course  of  an 
investigation.  When  asked  whether  notes  from  interviews  were  kept  on  file,  the  investigator 
stated  "I  did  till  the  investigation  was  over,  and  I  typically  destroy  my  notes  after  any 
investigation  is  done,  after  I  have  a  final  product." 

When  asked  by  the  Bureau  whether  this  is  an  official  DMR  policy,  one  investigator 
stated  it  was  not  and  the  report  serves  as  the  final  product  of  the  investigation.  The  Bureau 
then  questioned  whether  DMR  has  a  specific  procedural  manual  for  all  investigators  to 
assist  them  in  preparing  summary  reports.  The  investigator  stated  there  was  no  such 
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standardized  manual  for  DMR  investigative  staff.  The  Bureau  has  serious  concerns  about 
the  lack  of  a  specific  policy  on  the  destruction  of  investigative  notes  and  records. 

North  Reading  Systemic  Problems 

A.  Failure  to  Implement  Pool  Policy 

The  Bureau  notes  that  during  most  of  1993,  DMR  was  developing  its  Quality 
Enhancement  Survey  Tool,  QUEST,  which  was  designed  to  replace  and  consolidate  its 
Quality  Assurance,  Licensing  and  Human  Rights  offices.  A  DMR  licenser  did  not  conduct 
a  "licensing"  survey  of  the  North  Reading  residence  in  early  1994  because  DMR  had 
officially  initiated  the  QUEST  in  January,  1994.  The  "licensing"  survey  that  would  have 
been  scheduled  annually  for  the  residence  or  day  program  site  was  now  being  replaced  by 
the  QUEST  process  which  surveys  and  certifies  the  entire  provider  agency,  including  all 
residences  and  day  services. 

The  Bureau  notes  that  until  late  March.  1995.  the  QUEST  tool  did  not  address  the 
presence  of  pools  at  residences  where  retarded  individuals  may  live.  The  Bureau  found  that 
it  took  DMR  nearly  one  year  after  the  drowning  in  North  Reading  to  implement  a 
"Procedures  for  Pools"  for  Quality  Enhancement  staff  who  are  performing  certification 
surveys  of  provider  agencies  whose  residences  may  have  swimming  pools.  The  Bureau 
notes  this  was  a  recommendation  of  the  Disabled  Persons  Protection  Commission  Report 
#13072  dated  August  16,  1994.  Although  the  Assistant  Commissioner  testified  before  the 

en 

Committee  that  DMR  "kicked  into  gear"    after  the  drowning  by  requesting  a  review  of 
pools  and  bodies  of  water,  it  was  not  until  nearly  April,  1995  that  an  official  "Procedures  for 

58 

Pools"  was  implemented. 

The  Bureau  also  noted  the  number  of  homes  that  were  reviewed  by  DMR  QUEST 
surveyors  between  late  1 993  and  April,  1 995  which  were  not  reviewed  for  the  presence  and 
condition  of  pools  or  nearby  water  such  as  ponds  or  lakes.  The  delay  in  issuing  an  official 
pool  policy,  and  the  fact  that  DMR  did  not  have  a  central  listing  of  all  residences  with 


Hearing  Transcript,  p.  48. 
See  Exhibit  A. 
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pools,  raised  questions  about  DMR's  monitoring  and  oversight  as  well  as  DMR's  ability  to 
respond  quickly  and  effectively  to  incidents  and  conditions  which  are  potentially  harmful  to 
DMR  clients. 

B.  Inability  to  Monitor  Services  through  the  "QUEST" 

The  Bureau  has  already  released  a  preliminary  report  that  questions  DMR's  ability 
to  monitor  its  community-based  residences  and  day  programs  through  the  Quality 
Enhancement  Survey  Tool  (QUEST).  The  QUEST  survey  tool  replaced  and  consolidated 
the  previous  licensing,  quality  assurance  and  human  rights  functions  with  a  certification 
survey  process  of  an  entire  provider  agency.  The  QUEST  was  intended  as  an  annual  survey 
of  208  DMR  vendors  and  a  percentage  of  retarded  clients  they  serve  throughout  the 
Commonwealth. 

The  Bureau  found  that  DMR's  Office  of  Quality  Enhancement  completed  surveys 
of  less  than  20%  of  the  1798  sites  that  are  subject  to  the  survey  during  1994.  The  Assistant 
Commissioner  for  Quality  Enhancement  testified  before  the  Committee  that  over  a  year  into 
the  new  certification  process,  DMR  was  capable  of  surveying  only  50%  of  its  providers. 
Given  the  already  identified  deficiencies  with  the  old  licensing  process,  the  Bureau  had 
further  concerns  about  a  monitoring  system  that  was  unable  to  oversee  a  substantial  portion 
of  the  DMR  providers. 

The  Bureau  notes  that  the  death  in  North  Reading  occurred  shortly  after  the  QUEST 
was  implemented  by  DMR.  The  residence  had  been  subject  to  the  previous  licensing 
procedures,  however.  The  Bureau  found  that  the  process  of  monitoring  and  oversight  is 
essential  to  DMR  clients  receiving  residential  and  day  services  throughout  the 
Commonwealth.  As  is  evidenced  by  the  North  Reading  drowning  incident,  there  are 
significant  and  substantial  client  concerns  that  need  to  be  addresses  through  the  licensing 
and  monitoring  process. 

Conclusion  Regarding  North  Reading  Case 

The  Bureau  reviewed  numerous  documents  relating  to  the  drowning  in  North 
Reading.  Bureau  staff  have  interviewed  investigators,  town  officials  and  emergency 
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personnel.  The  primary  focus  of  the  Bureau  was  on  the  conditions  that  led  to  the  drowning. 
Many  questions  remain,  however,  surrounding  issues  of  staffing,  medical  care,  and 
maintenance.  These  issues,  while  important  in  understanding  the  life  of  this  individual  at 
his  residence,  were  not  examined  in  this  case  study. 

The  Bureau  found  that  DMR  had  a  number  of  opportunities  to  implement  changes 
which  could  have  prevented  this  death.  The  Bureau  found  that  DMR  squandered  those 
opportunities  and  the  death  of  a  client  was  the  result.  The  Bureau  found  that  DMR's 
residential  site  selection,  licensing  procedures,  and  case  management  for  this  client  were 
deficient.  The  Bureau  also  found  that  DMR's  investigation  of  this  death  was  flawed.  DMR 
failed  to  implement  a  "pool  policy"  for  its  community-based  residential  survey  tool  for 
nearly  a  year  after  the  drowning  in  North  Reading. 

The  Bureau  notes  that  despite  the  current  trend  in  services  to  the  retarded,  which 
emphasizes  independent  living  and  work  environments,  the  majority  of  clients  under  the 
care  of  DMR  and  its  provider  agencies  require  others  to  insure  their  safety.  The  events 
which  led  to  the  drowning  in  North  Reading  illustrate  just  some  of  the  difficulties 
associated  with  providing  services  to  a  client  population  with  substantial  needs. 

The  Bureau's  review  of  this  case,  when  viewed  in  the  context  of  broader  monitoring 
and  oversight  concerns,  highlights  serious  deficiencies  in  the  basic  safety  net  for  DMR 
clients.  The  Bureau's  review  of  the  current  QUEST  monitoring  system  has  raised 
additional  concerns  about  basic  health  and  safety  issues  similar  to  those  raised  in  this  case 
study. 

High  End  Leasing 

The  Bureau  reviewed  numerous  financial  documents  relating  to  the  residence  in 
North  Reading.  These  include  the  contract  between  DMR  and  the  vendor,  the  landlord's 
mortgage  and  the  lease  agreement  between  the  vendor  and  landlord. 

The  Bureau  found  that  the  original  service  contract  (#23003300343)  for  a  high 
intensity  staff  apartment  "to  be  determined"  was  entered  between  DMR  and  the  vendor 
on  July  31,  1992  at  a  cost  of  $276,849.  A  site  selection  process  began  for  this  contract  in 
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August,  1992  and  the  decision  was  made  to  locate  the  residential  program  at  the  site  in 
North  Reading.  The  owner  purchased  the  property  on  November  3,  1992  for  $178,000. 
The  owner  then  signed  a  lease  with  the  vendor  on  December  1,  1992  whose  term  would 
be  for  five  years. 

This  type  of  lease,  commonly  known  as  a  "double  net  lease,"  requires  the 
"Lessee"  (Vendor)  to  be  responsible  for  all  expenses  (excluding  real  estate  taxes).  It 
requires  the  vendor  to  be  responsible  for  all  utilities,  maintenance  and  public  liability 
insurance  of  $3,000,000.  The  total  of  lease  payments  over  the  five  years  would  be 
$370,888.  The  lease  also  allows  the  vendor  the  option  to  purchase  the  residence  in  North 
Reading  on  December  1,  1997  for  $302,500.  This  is  an  option  to  buy  exclusive  of  lease 
payments  of  $370,888.  after  an  initial  purchase  price  of  $178,000  in  1992. 
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C.)  Waltham 

On  February  25,  1996,  a  DMR  client  who  was  profoundly  retarded  and  unable  to 
walk  or  talk  died  as  a  result  of  choking  on  one  or  more  pieces  of  his  Attends  adult  diaper. 
At  the  time  of  his  death  the  client  was  residing  in  a  group  home  in  Waltham  operated  by 
a  DMR  contractor.  The  residence  was  a  single  family  dwelling  in  a  residential 
neighborhood.  Three  other  retarded  individuals  resided  in  the  home.  Two  people  worked 
at  the  residence. 

At  the  time  of  his  death  the  client  had  lived  at  the  home  for  9  months.  Prior  to 
this,  he  resided  at  the  Dever  School,  where  he  had  lived  since  age  two.  the  client  lived  in 
the  same  building  at  Dever  from  1964  until  1981  when  he  was  moved  for  a  year  to  a 
different  building  at  Dever  due  to  renovations.  Upon  completion  of  the  renovations,  the 
client  was  returned  to  his  original  residence  at  Dever. 

On  February  25,  1996,  the  day  he  died,  the  client  was  being  cared  for  by  two 
counselors.  According  to  a  Waltham  police  report,  the  client  ate  chopped  hot  dogs  and 
beans  for  dinner  because  the  client  "had  difficulty  swallowing."  According  to  the  DPPC 
investigation  report  on  his  death,  his  diet  consisted  of  chopped  food  which  required  the 
use  of  a  food  processor  to  grind  his  food  to  the  appropriate  consistency. 

The  death  certificate  listed  the  manner  of  death  as  accidental  and  the  cause  of 
death  as  asphyxia  due  to  aspiration  of  foreign  material.  Specifically,  though  not  indicated 
on  the  death  certificate,  the  client  died  after  choking  on  one  or  more  pieces  of  his  diaper. 

It  appears  from  documents  provided  to  the  Bureau  that  the  client  had  a  tendency 
to  place  items  in  his  mouth.    The  following  are  references  made  about  the  client's 
tendency  to  place  objects  in  his  mouth: 

The  client's  Individual  Transition  Plan  indicated,  "[p]lease  do  not  serve  [the 
client]  whole  franks,  popcorn,  grapes,  nuts,  and  hard  candy  to  prevent  choking." 
According  to  an  assessment,  "If  given  a  napkin  he  will  put  it  in  his  mouth.. ..He  will  often 
also  reach  for  inedible  items  and  discard  them  once  he  brings  them  to  his  mouth  and 

discovers  that  they  are  not  food.... He  brings  most  objects  to  his  mouth When  he  grasps 

an  object  he  will  explore  it  by  touch  and  usually  bring  it  to  his  mouth... During  any 
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activities  involving  the  use  of  paper,  [the  client]  will  grab  the  paper  and  bring  it  to  his 
mouth... He  is  unable  to  sort  textured  materials,  as  he  brings  them  to  his  mouth... He  will 
hold  a  bill  (paper  money),  then  will  bring  it  to  his  mouth... he  does  not  demonstrate  safety 
skills.  He  partially  differentiates  between  foods  and  nonfoods.  He  will  mouth  non- 
edibles,  then  discard  them,  but  will  start  to  chew  smaller  objects  or  material  made  of 
paper..." 

According  to  information  received  by  the  Bureau,  the  client  was  known  as  a 
screamer.  This  caused  some  speculation  that  a  worker  at  the  residence  had  stuffed  the 
diaper  into  the  client's  mouth  which  inadvertently  caused  him  to  suffocate.  The 
following  are  references  to  the  client's  yelling: 

The  client's  Individual  Transition  Plan  indicated  when  the  client  "realizes  that  his 
meal  or  snack  are  finished,  he  will  often  begin  to  yell...  [the  client's]  loud  yelling  has 
been  observed  to  occur  most  often  after  he  is  finished  eating  or  drinking,  once  his 
wheelchair  chest  strap  is  removed,  when  he  needs  to  be  changed  (inconsistent)  (sic), 
during  transitions... At  times  he  has  continued  to  yell  when  resting  on  a  mat  after  being 
changed..."    According  to  an  annual  assessment,  "at  times,  [the  client's]  screaming  will 
indicate  his  need  to  eat  or  drink,  be  changed,  get  out  of  his  wheelchair  or  terminate  an 
activity.  There  are  also  times  when  it  is  not  apparent  what  is  troubling  [the  client]  and  his 
screaming  will  persist." 

The  exact  circumstances  surrounding  the  client's  death  remain  unclear,  however 
the  initial  events  leading  up  to  the  client's  death  do  not  appear  in  dispute.  Prior  to  his 
death,  the  client  ate  dinner  at  5:30  p.m.  with  the  three  other  residents  and  two  staffers. 
According  to  the  DPPC  investigation  report,  he  "displayed  his  usual  vocalizations  after 
finishing  dinner  at  approximately  5:50  p.m.." 

At  6  p.m.,  he  was  escorted  by  a  worker  to  his  bedroom  for  his  evening  hygiene 
routine.  What  happened  next  is  disputed.  The  worker  may  have  waited  some  time  for  a 
second  worker  to  arrive,  although  the  DPPC  report  makes  no  mention  of  a  wait.  At  some 
point  the  second  worker  came  into  the  room  and  assisted  the  worker  in  transferring  the 
client  from  his  wheelchair  to  his  bed.  The  second  worker  then,  according  to  the  DPPC 
report,  "returned  to  the  other  consumers." 
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According  to  the  same  DPPC  report,  the  worker  "removed  the  client's  clothing 
and  prepared  to  change  his  Attends  which  was  soiled  with  feces  and  urine."  Due  to  the 
vagueness  of  reporting  on  this  issue,  the  Bureau  does  not  know  if  the  Attends  remained 
on  or  was  taken  off  the  client  at  this  time.  After  the  client's  clothing  was  removed,  the 
second  worker  reentered  the  bedroom  to  see  if  the  client  was  ready  to  complete  his 
hygiene  routine.  The  second  worker  noticed  that  the  client  was  moving  his  whole  body 
and  head  from  side  to  side  and  "not  making  any  noise  which  was  unusual"  because  the 
client's  past  behavior  during  this  hygiene  routine  was  to  "scratch  himself ...  and  yell." 

According  to  the  Waltham  Police  Report,  both  workers  saw  "a  white  object  in  the 
victim's  mouth."  Yet  according  to  the  DPPC  investigation  report,  the  second  worker 
noticed  something  of  a  "bluish  colored  material"  in  the  client's  mouth.  However, 
according  to  the  residence  Incident  Form  prepared  by  the  worker,  he  described  the 
material  on  which  the  client  choked  as  a  "white  rounded  piece."  The  worker  reached  into 
the  client's  mouth,  but  was  unable  to  extract  the  material.  According  to  the  DPPC  report, 
the  second  worker  performed  the  Heimlich  maneuver  on  the  client  unsuccessfully, 
however  there  is  no  mention  of  the  Heimlich  in  the  worker's  incident  report.  Both 
workers  then  moved  the  victim  to  the  floor  to  better  perform  the  Heimlich.  According  to 
the  incident  report,  the  worker  performed  CPR,  not  the  Heimlich.  According  to  both 
reports,  the  worker  told  the  second  worker  to  call  911,  which  he  did.  According  to  the 
Waltham  Police  Department,  the  response  to  the  91 1  call  was  delayed  because  the  caller 
was  very  emotional  and  had  trouble  speaking  English.  When  the  client  began  vomiting 
shortly  thereafter,  the  worker  turned  him  onto  his  side  to  clear  the  vomit  and  continued  to 
assist  the  client. 

According  to  the  DMR  death  report,  within  5-10  minutes,  the  EMTs  arrived  and 
assumed  control  of  the  situation.  They  administered  emergency  treatment  to  the  client, 
then  transferred  him  to  the  Deaconess- Waltham  Hospital.  The  client  was  pronounced 
dead  at  the  hospital  at  7:12  p.m..  According  to  the  Waltham  Fire  Department  report,  the 
client  "had  reportedly  ingested  plastic  material  from  a  diaper  he  was  wearing." 

Other  documents  are  unclear  as  to  whether  or  not  the  client  was  still  wearing  the 
diaper  when  he  choked.  For  example,  the  DPPC  investigation  report  stated  the  residence 
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took  photographs.  "These  four  photographs  depict  the  victim's  diaper,  as  it  appeared 
immediately  following  the  incident."  Exactly  what  this  means  is  unclear  because  the 
victim  was  transported  to  the  hospital  during  the  incident.  What  would  the  diaper  be 
doing  at  the  home  when  the  victim  was  at  the  hospital,  if  the  diaper  had  been  on  him 
when  he  choked?  One  does  not  need  to  remove  a  diaper  to  assist  a  choking  person. 

The  two  staff  persons  were  interviewed  by  the  Director  of  Adult  Services,  the 
Director  of  Health  Services  and  the  Executive  Director  of  the  residence.  "At  this  time  the 
Attends  was  recovered  and  was  noted  to  be  intact  with  the  exception  of  two  pieces  of  blue 
plastic  coating  (one  approximately  the  size  of  a  nickel  and  the  other  the  size  of  a 
quarter.)"  What  time  is  referred  to  or  from  where  the  Attends  was  recovered  is  unclear. 
Also  no  mention  is  made  as  to  what  they  did  with  the  Attends  after  inspecting  it. 
According  to  the  DPPC  report,  the  piece  of  plastic  (note  that  it  was  One  piece)  ingested 
by  the  client  was  retrieved  by  the  medical  examiner,  who  reported  it  to  be  approximately 
8  cm  x  3  cm  x  2  cm. 

•  According  to  the  Waltham  Police  Supplemental  Report  prepared  on  February  25, 
1996,  the  date  of  the  client's  death,  the  unnamed  officer  who  prepared  the  report 
"attempted  to  locate  the  diaper  and  was  told  it  had  been  thrown  out."  Yet,  according  to 
the  DPPC  investigation  report,  as  of  May  2,  1997,  "the  actual  Attends  diaper  worn  by  the 
victim  at  the  time  of  the  incident  remains  in  the  custody  of  the  residence."  Also  as  of 
May  2nd,  the  one  piece  of  diaper  ingested  remained  in  the  custody  of  the  medical 
examiner. 

What  really  happened  has  yet  to  be  determined.  According  to  a  former  Dever 
employee,  speaking  anonymously,  the  client  had  the  coordination  and  strength  to  rip  his 
diaper  and  put  a  piece  of  it  in  his  mouth,  however  this  would  be  inconsistent  with  his 
prior  behavior  during  his  30  years  at  Dever.  Finally,  the  fact  that  the  client  was  known  to 
yell  loudly  after  dinner,  the  time  of  his  death,  cause  some  to  continue  to  speculate  as  to 
whether  or  not  the  diaper  was  placed  in  the  client's  mouth  to  keep  him  quiet  resulting  in 
him  inadvertently  choking. 

The  Bureau  found  many  other  inconsistencies  in  the  records  examined  that  cause 
it  to  conclude  that  the  case  should  be  reopened. 
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2.  DMR'S  REGULATORY  SCHEME/  GENERAL  OVERVIEW 
Overview 

Any  individual  may  apply  for  services5  or  supports    provided,  purchased,  or 
arranged  by  DMR. 61  The  application  is  made  at  the  Area  Office  with  responsibility  for 
the  city  or  town  in  which  the  prospective  recipient  of  services  resides  with  final 
determination  of  eligibility  made  by  the  Area  Director. 

To  be  eligible  for  services,  a  person  must  be  1 8  years  old  or  older,  a  resident  of 
Massachusetts,  mentally  retarded,    and  in  need  or  services  or  supports  in  three  or  more 
of  the  following  areas:  communication,  self-care,  home  living,  community  use,  health  and 
safety,  functional  academics  or  work. 

As  part  of  the  assessment  of  eligibility,  a  person's  competency  to  make  various 
types  of  decisions  is  determined.     However,  for  the  assessment  it  is  only  mandated  that 
DMR  interview  the  individual.      If  feasible,  other  significant  persons  in  his  or  her  life 
are  also  interviewed. 

After  the  eligibility  assessment,  a  report  is  mailed  to  the  applicant,  the  applicant's 
guardian,  if  any,  and  unless  the  applicant  objects,  the  applicant's  family.  7  The  report 
shall  include,  among  other  things,  a  finding  as  to  the  ability  of  the  individual  to  make 
informed  decisions.     A  statement  that  services  or  supports  cannot  be  initiated  without 


9  1 15  CMR  2.01  services  is  defined  as  a  system  of  formalized  supports,  generic  or  specialized. 

1 15  CMR  2.01  supports  is  defined  as  those  resources  and  strategies  that  promote  the  interests  and  causes 
of  individuals  with  or  without  disabilities;  that  enable  them  to  access  resources,  information,  and 
relationships  inherent  in  integrated  work  and  living  environments;  and  that  result  in  their  enhanced 
independence,  productivity,  community  integration,  and  satisfaction. 

61  115  CMR  6.02(1). 

62  1 15  CMR  2.01.  Mental  retardation  means  substantial  limitations  in  present  functioning.  Mental 
retardation  begins  before  age  1 8  and  is  manifested  by  significantly  subaverage  intellectual  functioning, 
existing  concurrently  with  related  limitations  in  two  or  more  of  the  following  applicable  adaptive  skills 
areas:  communication,  self-care,  home  living,  social  skills,  community  use,  self-direction,  health  and 
safety,  functional  academics,  leisure  and  work.  A  person  with  mental  retardation  may  be  considered  to  be 
mentally  ill  as  defined  in  104  CMR  (regulations  of  DMH.),  provided  that  no  person  with  mental  retardation 
shall  be  considered  to  be  mentally  ill  solely  by  reason  of  his  or  her  mental  retardation. 

63  115  CMR  6.03. 
64115CMR6.06(2)(a)6. 
65115CMR6.06(2)(b). 

66  Id. 

67  115  CMR  6.08(1). 
68115CMR6.08(2)(g). 
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the  agreement  of  the  applicant  or  guardian,  the  provider(s),  and  the  Department  must  also 
be  included.     If  more  than  one  year  has  passed  since  the  most  recent  determination  or 
the  individual's  circumstances  have  changed,  the  Department  has  the  right  to  redetermine 
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eligibility  status.     Note  that  this  last  rule  is  in  transition  to  require  rather  than  merely 
allow  an  annual  review. 

An  individual  service  plan,  (ISP)  which  is  a  written  plan  of  services  or  supports 
for  an  individual  which  is  developed,  implemented,  reviewed,  and  modified  according  to 
the  requirements  of  the  Department's  regulations  on  ISP,  is  created  for  each  client.  The 
service  coordinator  meets  with  the  individual,  family  members,  guardian,  if  any, 
representatives  of  providers  of  suppports,  who  may  be  limited  in  their  participation,  and 
others  considered  necessary.  Also,  on  a  semi-annual  basis,  the  service  coordinator 
assesses  and  reports,  in  writing,  to  the  individual  and  other  team  members  on  the 
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implementation  of  the  ISP  and  the  need  for  modifications,  if  any. 

Providers  of  services  and  supports  are  subject  to  regulation  and  must  meet 
standards  set  by  DMR  including  protection  and  enhancement  of  the  rights  of  the 
individual,  of  community  membership,  of  health,  safety,  and  economic  security,  and  of 
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individual  control.     However,  persons  housing  DMR  clients  are  not  subject  to  these 
standards  if  they  are  not  "providers"  as  defined  by  the  regulations.  Those  not  "providers" 
are  also  not  subject  to  the  "standards  to  promote  dignity"  section  of  the  regulations  which 
deal  with  mistreatment  and  the  appointment  of  guardians  despite  the  fact  that  the 
promotion  of  dignity  is  a  general  principle  of  the  Department. 

When  a  DMR  client  has  a  guardian,  that  guardian  is  included  in  many  areas  of 
the  client's  services,  as  discussed  above.  Therefore,  it  is  important  to  look  at  when  and  in 
what  circumstances  DMR  seeks  to  have  a  guardian  appointed  to  a  client. 

Guardianship 


69  1 15  CMR  6.08(1). 

70  1 15  CMR  6.09(1). 

71  1 15  CMR  6.20  (modifying  rules  surrounding  ISP  planning.  They  apply  only  to  ISP  plans  developed  after 
1/1/97.  ISP  plans  developed  before  that  date  must  be  redone  and  thus  subject  to  the  new  rules  by 
12/31/97).  1 15  CMR  6.22(3)(a)  (establishing  requirement  of  annual  review  of  ISP  plans). 

72  115  CMR  6.21  (5)0). 

73  115  CMR  7.03. 

74  See  1 15  CMR  5.00  et  seq.,  and  in  particular  5.03(2). 
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All  individuals  1 8  years  old  and  older  who  have  not  been  declared  by  a  court  to  be 
incapable  of  making  informed  decisions  with  respect  to  the  conduct  of  one's  personal 

7S 

and/or  financial  affairs  are  presumed  to  be  legally  competent.     However,  if  a  DMR 
client's  ISP  team  has  reason  to  believe  that  the  client  is  not  competent  to  make  informed 
decisions  with  regard  to  financial  affairs,  the  Department  or  the  head  of  the  provider  shall 
notify  the  individual's  nearest  living  relatives  in  writing,  with  an  accompanying 
recommendation  that  steps  to  protect  the  individual's  finances  be  taken. 

If  an  individual's  ISP  team  has  reason  to  believe  that  s/he  is  not  competent  to 
make  informed  decisions  with  regard  to  personal  matters  the  same  procedures  apply.  The 
Department  or  provider  head  shall  notify  the  individual's  nearest  living  relative  in 
writing,  with  an  accompanying  recommendation  for  supports  necessary  to  assist  the 
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individual  in  decision  making.     A  guardian  is  recommended  only  if  the  Department  or 
provider  head  has  reason  to  believe  that  the  less  restrictive  alternatives  are  inadequate  to 
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protect  the  individual  from  unreasonable  risk  to  his  or  her  health  and  welfare. 

The  Department  is  required  to  take  the  "least  restrictive  response"  in  deciding 
what  action  to  take  for  an  individual  believed  to  be  incompetent  as  to  personal  or 
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financial  matters.     Thus,  possible  actions  taken  may  include  appointment  of  a 
representative  payee,  co-signatory  bank  account,  or  a  shared  or  delegated  money 
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management  plan.     A  trustee,  conservator,  or  guardianship  shall  be  recommended  only 
if  the  above  are  believed  to  be  inadequate  to  protect  the  individual  from  a  substantial  and 
unreasonable  risk  to  his  or  her  health  and  welfare,  or  property  or  the  individual  has  cash 
or  assets  easily  converted  into  cash  in  excess  of  $10,000. 

When  for  whatever  reason,  the  nearest  living  relative  is  unwilling  to  make 
decisions  on  behalf  of  the  suspected  incompetent,  and  the  less  restrictive  alternatives  are 
believed  to  be  inadequate,  the  Department  and  the  provider  shall  attempt  to  ensure  that 


75  Lane  v.  Candura,  376  N.E.2d  1232  (1978);  1 15  CMR  2.01. 


76  115  CMR  5.07. 

77  115  CMR  5.07(3) 

78  Id. 

79  See  1 15  CMR  5.07(2)  and  (3). 
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80  115  CMR  5.07 
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temporary  guardians  are  available  to  meet  emergency  situations;  individuals  requiring 
trustees,  conservators  or  guardians  are  identified  and  the  appropriate  relatives  contacted; 
suspected  improprieties  of  a  trustee,  conservator,  guardian,  representative  payee,  or  other 
fiduciary  are  reported  to  the  court,  the  Department,  and  other  appropriate  authorities;  • 
and  individuals  are  provided  with  an  explanation  of  trusteeship,  conservatorship  and 
guardianship,  and  if  requested  or  needed,  referred  for  appropriate  legal  assistance. 

If  the  appointment  of  a  guardian  is  deemed  necessary,  court  action  is  required.  In 
order  to  have  a  temporary  guardian  appointed  to  a  person  with  mental  illness  (a  person 
can  be  both  mentally  ill  and  mentally  retarded),  the  court  must  find  that  the  person's 
welfare  requires  the  immediate  imposition  of  a  temporary  guardian.     In  order  to  obtain  a 
permanent  guardian,  the  court  after  notice  and  a  hearing  must  find  the  person  (1) 
incapable  of  taking  care  of  himself,  (2)  by  reason  of  mental  illness. 

For  mental  retardation,  a  similar  standard  is  applied.  For  the  appointment  of  a 
guardian  the  court  must  find,  after  notice  and  a  hearing,  that  the  person  is  so  retarded  that 
they  are  incapable  of  making  informed  decisions  concerning  their  personal  and  financial 
affairs  and  the  failure  to  appoint  a  guardian  would  create  an  unreasonable  risk  to  that 
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person's  health,  welfare,  and  property. 

A  guardianship  is  available  for  a  mentally  retarded  person  who  lacks  decision- 

or 

making  capability  as  to  some  but  not  all  of  their  personal  affairs.     If  this  were  not  so,  it 
would  mean  that  "retarded  individuals  who  possess  some  degree  of  self-sufficiency  yet 

87 

need  substantial  help  could  not  approach  the  court... [this]  might  expose  Bassett    and 
others  similarly  disabled  to  a  substantial  and  unreasonable  risk,  leave  them  cut  off  from 
resources  which  might  enable  them  better  to  handle  their  affairs,  and  deprive  them  of 

88 

prospects  of  significant  development." 


82  1 15  CMR  5.07(4). 

83  New  Merchants  National  Bank  v.  Spillane,  14  Mass.  App.  Ct.  690  (1982);  Fazio  v.  Fazio,  375  Mass. 
394,398(1978). 

84  M.G.L.  c.  201  s.  6;  Spillane,  14  Mass.  App.  Ct.  at  690  (1982)  (citing  Fazio  v.  Fazio,  375  Mass.  394 
(1978)  (interpreting  this  section  of  the  general  laws). 

85M.G.L.  c.201  s.  6A;  Guardianship  of  Bassett,  7  Mass.  App.  Ct.  56,  63  (1979). 
86  Id. 


87  Bassett  was  diagnosed  as  moderately  retarded. 
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Bassett,  7  Mass.  App.  Ct  at  63,  64. 
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The  Probate  and  Family  Court  has  broad  powers  to  fashion  equitable  remedies  in 
matters  relating  to  the  guardianship  of  mentally  retarded  person,  as  long  as  the  relief  is  in 
the  best  interests  of  the  incompetent.    A  copy  of  the  order  of  appointment  shall  be  sent 
by  registered  mail  to  the  Department  of  Mental  Retardation.90 

There  are  times  when  DMR  can  act  against  an  individual's  will  in  order  to  protect 
the  person  from  inflicting  harm  or  from  being  harmed. 

Emergency  Actions 

In  emergency  situations,  the  Department  can  take  actions  against  the  will  of  the 
retarded  individual  to  protect  that  person's  health.  An  emergency  situation  is  a  situation 
where  a  reasonable  person  would  perceive  the  present  occurrence  of  serious  self-injurious 
behavior  or  of  serious  physical  assault,  the  imminent  threat  of  serious  self-injurious 
behavior,  or  the  imminent  threat  of  serious  physical  assault  where  the  individual  has  the 
present  ability  and  intention  of  carrying  out  such  assault  immediately. 

In  such  an  emergency  situation,  the  Department  can  use  physical,  mechanical,  and 
chemical  restraints  against  the  retarded  individual.    To  impose  a  chemical  restraint,  the 
authorized  physician  giving  the  order  is  or  was  present  at  any  time  during  the  course  of 
the  emergency  justifying  the  use  of  the  restraint,  or  prior  to  issuing  the  order,  the 
authorized  physician  has  a  telephone  consultation  with  a  physician,  registered  nurse  or 
nurse  practitioner,  or  certified  physician  assistant  who  is  or  was  present  at  the  time  and 
site  of  the  emergency  and  who  has  personally  examined  the  individual. 

For  a  mechanical  or  physical  restraint,  the  authorized  physician  or  head  of  the 
provider  can  order  the  restraint  if  the  head  or  physician  is  present  at  any  time  during  the 
course  of  an  emergency  justifying  the  restraint.     A  designated  person  who  is  authorized 
to  act  for  the  provider  head  may  also  order  the  restraint.  If  the  authorized  physician, 
provider  head,  or  designee  is  not  present,  an  authorized  staff  person  may  order  the 


89  Guardianship  of  Anthony,  402  Mass.  723  (1988)  (citing,  among  others,  Guardianship  ofBassett,  7  Mass. 
App.  Ct.  at  64). 

90 
91 


^M.G.L.  c.201  s.6A(a). 


115CMR5.11(1) 
92  115CMR5.il. 
93115CMR5.11(5). 
94  115CMR5.il. 
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restraint.  "    The  order  shall  be  in  a  signed  writing  with  the  reasons  for  the  order  listed  and 
shall  authorize  the  mechanical  or  physical  restraint  for  no  more  than  two  hours.96 

Restraints  do  not  include  administering  antipsychotic  medication  for  treatment 

07 

which  is  subject  to  entirely  different  legal  requirements  including  court  action.     The 
least  restrictive  alternative  is  to  be  used  in  terms  of  duration  and  type  of  restraint.     This 
is  because  a  mentally  retarded  person,  like  every  person,  has  a  right  to  freedom  from 
bodily  restraint.     This  right  is,  of  course,  not  absolute  and  can  be  outweighed  by 
countervailing  state  interests. 

The  emergency  measures  above  concern  situations  where  the  retarded  individual 
is  going  to  hurt  him  or  herself  or  others.  The  section  of  regulations  is  not  implicated  by 
situations  where  a  third  person  is  hurting  the  retarded  individual.  That  scenario  is 
addressed  in  the  investigation  section  and  other  sections  previously  described  that  only 
apply  to  "providers." 

Securing  the  voluntary  and  informed  consent  of  the  individual  or  his  or  her 
guardian  is  necessary  before  the  Department  admits  an  individual  to  a  facility,  prior  to 
medical  treatment,  prior  to  research  activities,  prior  to  the  initiation  of  level  II  or  III 
behavior  modification,  and  usually  prior  to  the  release  of  information  to  other  agencies 
providers  or  persons.   However,  beyond  emergencies,  there  are  also  limited  non- 
emergency situations  where  DMR  can  take  actions  against  the  will  of  the  DMR  client. 

Examples  of  actions  DMR  can  require  of  clients. 

The  Department  can  use  restraints  against  an  individual's  wishes,  as  previously 
discussed,       The  Department  may  also  require  that  a  client  perform  normal 
housekeeping  and  light  home  maintenance  in  their  own  home,  and  also  perform  other 
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compensated  labor  in  accordance  with  their  ISP. 


95115CMR5.11(6)(c). 

96  Id. 

97  See  e.g.  Guardianship  of  Jane  Doe,  411  Mass.  512  (1992);  See  also  Mills  v.  Rogers,  457  U.S.  291 
(1982);  Rogers  v.  Commissioner  of  Department  of  Mental  Health,  390  Mass.  481  (1983);  115  CMR  2.01. 

98 
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115CMR5.11(4)(b) 

Youngberg  v.  Romeo,  457  U.S.  307  (1982). 


100  Id. 

101  115CMR5.il. 

102  115  CMR  5.09. 
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Behavior  modification  techniques  generally  require  the  informed  consent  of  the 
client.  The  procedures  that  must  be  followed  depend  on  the  classification  level  of  the 
technique.  The  highest  level  techniques,  such  as  the  use  of  aversive  stimuli,  i.e. 
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spanking,  slapping,  or  hitting,  or  isolation  for  more  than  15  minutes,     involve  greater 
discomfort  and  possible  danger,  and  thus  require  consent  of  the  client,  their  guardian,  if 
any,  or  court  action. 

Some  behavior  modification  techniques  can  be  implemented  temporarily  without 
any  informed  consent  in  limited  circumstances.    Lower  level  interventions  can  be 
implemented  with  the  approval  of  the  head  of  the  program,  as  long  as  the  initiation  of 
proceedings  for  the  appointment  of  a  suitable  guardian  is  also  undertaken. 

When  an  incident,  condition,  or  suspicious  death  of  a  DMR  client  is  reported,  the 
Department  is  required  to  investigate. 

DMR  Investigations 

The  Department  has  a  responsibility  to  investigate  and  report  allegations  of 
suspicious  deaths  and  incidents  or  conditions  alleged  to  be  illegal,  dangerous,  or 
inhumane.       The  Department  provides  initial  and  periodic  training  to  all  investigators  in 
investigatory  techniques,  confidentiality  issues  and  contemporary  modes  and  principles 
of  service  delivery.  Only  those  who  are  hired  by  the  Department  as  investigators  shall 
conduct  investigations  except  in  limited  circumstances. 

The  Department's  Investigation  Unit  shall  investigate  or  otherwise  determine  the 

1 0ft  1 OQ 

merit  or  facts  of  any  nonfrivolous      complaint      of  any  condition  or  incident  involving 
an  individual  served  by  the  Department  which  is  mistreatment,      illegal,  dangerous,     or 


,03115CMR5.14(3)(d). 

104  1 15  CMR  5.14(e). 

105  Id. 
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1 15  CMR  9.05  (describing  the  scope  of  responsibilities  of  the  department's  investigation  unit). 


107  See  115  CMR  9. 14(6). 

108  115  CMR  9.02  (defining  frivolous  as  utterly  devoid  of  merit,  all  complaints  filed  under  9.04-.14  are 
presumptively  nonfrivolous. 

115  CMR  9.02  (defining  complaint  as  an  allegation  communicated  to  the  Department  of  an  incident, 
condition  or  other  occurrence  which  falls  within  9.05  to  be  defined  later). 

110  1 15  CMR  5.05  (defining  mistreatment,  but  stating  that  mistreatment  rules  only  apply  to  "providers"). 

111  115  CMR  9.02  (defining  dangerous  as  poses  or  posed  a  danger  or  the  potential  of  danger  to  the  health 
and  safety  of  an  individual  regardless  of  whether  injury  resulted). 
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inhumane.       Not  within  the  scope  of  investigatory  authority  includes,  the  need  for  or 
appropriateness  of  services  and  allegations  about  violations  of  program  standards  which 
can  be  resolved  through  licensing  inspections. 

The  procedure  for  investigations  begins  when  an  individual,  any  individual,  files  a 
complaint  by  communicating  the  complaint  to  the  senior  investigator  of  the  region.       If 
asked  for  assistance,  a  Department  or  provider  employee  shall  assist  the  individual  in 
making  an  oral  or  written  complaint  or  shall  direct  the  individual  to  the  appropriate  staff 
who  shall  assist  the  individual  in  making  the  complaint. 

A  Department  or  provider  employee  shall  immediately  file  a  complaint  with  the 
senior  investigator  for  the  region  when  s/he  has  reason  to  believe  that  there  is  a  non- 
frivolous  allegation  of  mistreatment,  an  illegal,  dangerous,  or  inhumane  condition  or 
incident,  or  a  medicolegal  death  of  an  individual.  Failure  to  so  file  shall  be  grounds  for 
appropriate  disciplinary  action  (italics  in  original).  Where  the  employee  has  reason  to 
believe  that  serious  physical  or  emotional  injury  resulted  (italics  in  original)  to  an 
individual  from  an  act  or  omission      by  a  caretaker,  s/he  is  also  mandated  to  file  a  report 
with  the  DPPC.117 

If  the  senior  investigator  concludes  at  any  time  during  the  investigation  that 
immediate  action  is  necessary  to  protect  the  safety  or  welfare  of  an  individual  involved  in 
the  complaint  s/he  shall  immediately  communicate  orally  and  in  writing,  the  nature  of  the 
allegations  and  the  identity  of  the  allege  victim  and  the  alleged  abuser  (if  applicable)  to 
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the  regional  director,  and  the  case  management  team  director,  or  facility  director.  The 
regional  director  or  designee  shall  notify  the  provider  (previously  defined),  who  shall  be 
responsible  for  taking  immediate  action.  The  head  of  any  provider  notified  of  a 


112  115  CMR  9.02  (defining  inhumane  as  something  that  is  or  was  demeaning  to  an  individual  or 
inconsistent  with  the  proper  regard  for  human  dignity). 

113  115  CMR  9.05. 

1.4  115  CMR  9.06. 

1.5  Id. 

116  1 18  CMR  2.00  Defining  act  as  a  caretaker's  intentional,  reckless,  or  negligent  action;  defining  omission 
as  a  caretaker's  failure  to  take  action  to  protect  or  provide  for  the  daily  leaving  needs  of  a  disabled  person. 

117  115  CMR  9.02(2).  Caretaker  is  defined  as  the  individual's  parent,  guardian,  provider  staff,  or  other 
person  or  agency  responsible  for  the  individual's  health  or  welfare,  whether  in  the  same  home  as  the 
individual  or  any  other  day  or  residential  setting 

1,8  115  CMR  9.06(4). 
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complaint  alleging  any  physical  abuse  including  any  sexual  activity  between  an 
individual  and  a  provider  employee  shall  immediately  remove  such  employee  from  all 

1 19 

direct  contact  responsibilities  pending  resolution  or  investigation  of  the  complaint. 

i  in 

When  the  complaint  is  filed,  it  is  logged  and  given  a  number.       A  copy  of  the 
complaint  and  any  investigator  appointment  is  sent  to  the  chair  of  the  appropriate  human 
rights  committee  within  three  days  of  logging.      Also,  within  three  days  of  receiving  the 
complaint,  the  senior  investigator  shall  determine,  in  a  written  disposition  letter,  how  the 
complaint  should  be  handled. 

First,  a  complaint  may  be  disposed  of  by  dismissal.  This  may  be  done  if  the 
complaint  is  frivolous,  the  allegations  were  previously  investigated  and  no  new  facts  or 
evidence  have  materialized,  or  the  matter  alleged  is  beyond  the  scope  of  the 
Investigations  Unit. 

Second,  a  complaint  may  be  resolved  without  investigation.  This  may  be  done  if 
the  matter  complained  of  involved  no  dispute  as  to  the  facts,  or  may  be  resolved  fairly 
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and  efficiently  within  five  days. 

Third,  a  complaint  may  be  referred  for  resolution  to  the  regional  director  as 
beyond  the  scope  of  the  Investigations  Unit.  This  occurs  when  the  complaint  is  within 
other  regulations  of  DMR,  but  not  within  the  Investigation  Unit's  authority,  and  in  other 
limited  circumstances. 

Fourth,  a  complaint  can  be  assigned  for  investigation,  either  active  or  deferred  , 
pending  completion  of  investigation  by  outside  authorities.  An  investigator  is  assigned 
within  24  hours  of  receiving  the  complaint  if  the  senior  investigator  determines  that  the 
complaint  cannot  be  fully  resolved  without  investigation.       The  assignment  is  made  in  a 
dated  writing  to  an  investigator  who  is  believed  by  the  senior  investigator  to  be  capable  of 
proceeding  in  an  impartial  manner  and  is  not  a  person  directly  involved  the  incident  or 


119  115  CMR  9.06(2) 
120115CMR9.07. 

121  Id. 

122  Id. 

123  1 15  CMR  9.07(3)  and  9.07(4) 

124  115  CMR  9.07(5). 

125  115  CMR  9.07  (6). 

126  115  CMR  9.07(7). 


119 


127 

condition  being  investigated.       If  during  investigation,  a  change  in  disposition  is 
believed  to  be  warranted  by  the  investigator,  the  senior  investigator  is  notified  and  must 
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determine  if  the  change  is  indeed  warranted 

Investigations  are  to  be  conducted  according  to  the  Department's  regulations  and 

r>  •  129  •  i  •  • 

training  manual  for  investigators.       During  the  investigation,  the  investigator  shall 
conduct  interviews,  review  pertinent  documents,  visit  the  site,  and  make  other  inquiries  as 
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necessary. 

The  investigator  shall  hold  a  private,  face-to-face  interview  with  the  complainant, 
but  if  the  complainant  is  the  victim,  the  investigator  may  conclude  that  an  interview 
would  cause  further  harm.  The  victim,  if  not  the  complainant,  shall  be  interviewed  unless 
the  investigator  concludes  that  an  interview  would  cause  further  harm.  Also  to  be 
interviewed  are  any  known  eye-witnesses  to  the  matter  alleged  and  any  other  person  the 
investigator  deems  appropriate. 

The  investigator  shall  visit  and  inspect  the  site  where  the  matter  to  be  investigated 
occurred  or  exists,  as  a  means  of  gathering  additional  evidence  and  gaining  a  better 
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understanding  of  the  context  of  the  allegations.       The  investigator  shall  obtain  and 
review,  if  possible,  medical  or  clinical  records  of  any  injury,  any  incident  report,  relevant 
case  records,  relevant  policies,  procedures,  or  guidelines  of  the  Department,  previous 
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related  cases  complained  of  or  investigated,  and  other  documents  deemed  appropriate. 
Finally,  the  investigator  may  use  other  investigatory  techniques  s/he  deems  appropriate 
including  consulting  with  clinical  experts. 

After  investigation,  a  decision  letter  and  investigation  report  are  prepared  within  5 
or  30  days  of  the  investigator's  appointment  depending  on  who  and  what  is  being 
investigated.135  An  action  plan  is  developed  and  distributed  to  the  parties,  the  head  of  the 


127  Id. 

128  115  CMR  9.07(a). 

129  1 15  CMR  9.08(1) 

130  1 15  CMR  9.08(2),(3),(4),  and  (5). 

131  115  CMR  9.08(2). 

132  115  CMR  9.08. 

133  115  CMR  9.08(3). 

134  Id. 

135  115  CMR  9.09(2). 
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provider,  human  rights  committee,  service  coordinator,  director  of  investigations,  and 
DMR's  division  of  quality  assurance. 

If  immediate  protective  action  is  warranted  to  protect  the  safety,  dignity,  or 
welfare  of  the  individual(s)  involved,  the  senior  investigator  shall  notify  the  regional 
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director  prior  to  completion  of  the  investigation  and  issuance  of  the  Decision  Letter. 
The  director  shall  take  or  require  such  action  as  necessary  for  the  immediate  safety, 
dignity,  or  well-being  of  the  individual(s). 

If  a  Department  or  provider  employee  has  reasonable  cause  to  believe  that  serious 
physical  (including  fatal)  or  emotional  injury  of  a  person  with  disabilities,  including  any 
individual  served,  resulted  from  an  act  or  omission  by  a  service  provider  or  caretaker, 
whether  by  act  or  omission,  s/he  shall  immediately  call  the  DPPC  and  file  a  complaint 
under  M.G.L.  19C,  where  the  suspected  victim  of  the  abuse  is  between  18  and  59  years 
old,  call  DSS  if  the  suspected  victim  is  under  18,  or  call  Elder  Affairs  if  the  suspected 
victim  is  60  or  older.       Notifying  DPPC  does  not  negate  or  satisfy  the  requirement  of 
filing  complaints  with  the  senior  investigator  of  DMR  for  the  region. 

There  are  also  reporting  requirements  for  incidents  that  result  in  emotional  harm, 
physical  injury  requiring  treatment  beyond  first  aid,  significant  property  damage, 
mistreatment,  police  involvement,  and  potential  physical  or  emotional  harm.      However, 
these  require  "staff  persons"  and  "head  of  the  provider"  to  report,  suggesting  application 
to  hired  facilities  only.       The  requirements  impose  the  same  duties  to  report  to  DPPC, 
DSS,  and  DEA,  respectively. 

An  investigator  is  required  to  notify  the  police,  DA  and  General  Counsel 
whenever  s/he  has  reason  to  believe  that  a  felony  has  been  committed,  provided  that  such 
notification  shall  not  be  made  by  the  investigator  unless  approved  by  the  senior 
investigator.       Also,  the  investigator  shall  notify  the  General  Counsel  and  the 
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137  115  CMR  9.09. 

138  115  CMR  9.09(1). 

139  115  CMR  9.15 

140  115  CMR  9.15(2). 

141  115  CMR  9.16(1). 

142  115  CMR  9. 16(2). 
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Commissioner  of  Public  Safety  whenever  there  is  an  injury  by  discharge  of  a  firearm,  or 
injury  due  to  a  knife  or  other  sharp  or  pointed  instrument  if  a  criminal  act  may  have  been 
involved.       These  reporting  requirements  are  in  addition  to  all  other  reporting 

,     145 

requirements. 

Disabled  Persons  Protection  Commission 
Mandatory  Reporters 

A  Physician,  medical  intern,  hospital  personnel  engaged  in  the  examination,  care, 
or  treatment  of  persons,  medical  examiner,  dentist,  psychologist,  nurse,  chiropractor, 
podiatrist,  osteopath,  public  or  private  school  teacher,  educational  administrator,  guidance 
or  family  counselor,  day  care  worker  ,  probation  officer,  social  worker,  foster  parent, 
police  officer,  or  person  employed  by  a  state  agency  within  the  executive  office  of  human 
services  to  disabled  persons  who,  in  his  or  her  professional  capacity,  shall  have 
reasonable  cause  to  believe  that  a  disabled  person  is  suffering  from  a  reportable 
condition  is  a  mandated  reporter  under  the  regulations. 

Any  of  the  above,  when  they  have  reasonable  cause  to  believe  that  a  person  who 
is  disabled  is  being  or  has  been  abused,  or  has  died  as  a  result  of  abuse,  the  reporter  shall 
make  an  oral  report  of  suspected  abuse  or  death  to  the  Commissioner  of  the  DPPC  by 
telephone  immediately  upon  determining  that  a  reportable  condition  exists.1      The 
reporter  then  shall  send  a  written  report  within  48  hours.       If  more  than  one  mandated 
reporter  is  aware  of  the  same  situation  of  suspected  abuse,  one  mandated  reporter  may 
report  for  all  by  making  a  report  which  contains  the  names  of  all  the  mandated 
reporters.       A  mandated  reporter  who  fails  to  report  shall  be  punished  by  a  fine  unless 
the  suspected  abuse  victim  invokes  a  privilege  established  by  law  or  professional  code. 

DMR  and  DPPC  Investigations 

As  previously  mentioned,  DMR  is  required  to  investigate  and  also  notify  DPPC 
when  there  is  reasonable  cause  to  believe  that  serious  physical  or  emotional  abuse  is 
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occurring.  DPPC  refers  for  investigation  cases  of  alleged  abuse  of  disabled  persons  in  the 
Commonwealth.  When  the  abused  individual  is  retarded,  referral  is  made  back  to  DMR 
to  investigate  the  alleged  abuse.150  Thus,  DMR  investigates  itself  twice,  rather  than 
having  an  external  investigation  by  DPPC . 1 5 1 

Protective  Services 

As  part  of  the  DPPC  referred  investigation,  a  protective  services  assessment  is 
made.  Protective  services  are  those  services  provided  to  insure  that  a  disabled  person  is 

1  S7 

protected  from  abuse  and  that  the  effects  of  the  abuse  are  remedied.      Protective  services 
are  short-term  in  nature  and  may  be  identical  to  those  provided  as  long-term  services. 
Their  identity  as  protective  services  will  be  determined  by  their  use  in  response  to  an 
abusive  situation.       Services  that  are  available  include  evaluations,  counseling, 
homemaker  services,  temporary  shelter,  dietary  services,  emergency  services,  respite 
services,  housing  assistance,  special  attendants,  adaptive  equipment,  transportation, 
psychology  services,  health-related  services,  and  referral  to  legal  services. 

The  protective  services  assessment  includes  a  finding  as  to  whether  or  not  abuse  is 
indicated,  whether  or  not  protective  services  are  required,  and  a  finding  and 
recommendation  about  which  protective  service(s)  would  be  most  appropriate.      The 
services  are  provided  in  the  least  restrictive  manner  possible  and  are  provided  in  order  to 
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protect  a  disabled  person  from  abuse  and  to  remedy  the  abusive  situation,  if  possible. 
Once  an  assessment  is  made  finding  protective  services  required,  a  plan  is 
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developed  to  carry  out  the  services.       The  plan  contains  a  statement  of  the  underlying 
cause(s)  of  the  abusive  situation,  if  possible,  an  assessment  of  the  level  of  risk  in  the 
setting  in  which  the  disabled  person  is  living,  and  a  statement  of  the  service(s)  to  be  used 


,50118CMR4.04(3)(CX1). 

151  See  Id.  and  1 15  CMR  9.09(2). 

152  118  CMR  2.00. 
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to  remedy  the  abusive  situation.       The  provision  of  protective  services  is  monitored  until 
the  case  is  closed  by  the  Commission. 

If,  after  the  initial  referred  DPPC  investigation,  DMR  has  reasonable  cause  to 
believe  that  the  person  is  suffering  from  abuse  and  lacks  capacity  to  consent  to  protective 
services,  then  DMR  may  petition  the  court  for  such  a  finding.       If,  after  the  hearing,  the 
court  finds  by  a  preponderance  of  the  evidence  that  the  disabled  person  has  been  abused 
and  is  in  need  of  protective  services,  and  lacks  the  capacity  to  consent  to  the  provision  of 
protective  services,  and  no  other  person  who  is  authorized  to  consent  is  available  or 
willing  to  consent  to  the  provision  of  protective  services,  the  court  may  appoint  a 
guardian,  or  conservator  to  consent  and/or  may  order  the  protective  services. 

If  an  emergency  exists  regarding  abuse  and  the  person  can  not  consent  to 
protective  services  due  to  incapacity,  an  emergency  hearing  is  held  with  reduced  notice 
requirements.       If  after  the  hearing  the  court  determines  based  upon  a  preponderance  of 
the  evidence  that  the  person  has  been  or  is  being  abused,  an  emergency  exists,  and  the 
disabled  person  lacks  the  capacity  to  consent  to  the  provision  of  protective  services,  the 
court  may  order  the  emergency  provision  of  protective  services. 

Conclusion  Regarding  Regulations 

There  are  serious  problems  with  the  regulations  as  they  exist,  the  implementation 
of  the  regulations,  the  extent  to  which  they  defeat  the  intent  of  the  statutory  scheme,  and 
some  management  problems. 

It  appears  there  are  holes  in  the  regulations.  For  example  the  alleged  separate 
investigation  into  suspected  abuse  done  by  DPPC,  is  in  actuality  almost  always  done  by 
DMR.  The  mandatory  reporting  requirements  are  also  made  to  DPPC.  This  means  a 
circular  pattern  results. 


159  1 18  CMR  7.02(3). 
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9  Corbit  Street 
Dorchester,  Ha.  02121 


TO  WHOM  THIS  MAY  CONCERN, 


THIS  LETTER  IS  TO  CERTIFY  THAT  KJ 
OF  :  81  SILVER  ST.  \j')fl^~: 

TAUNTON,  MA.  02  780 
HAS  BEEN  EMPLOYED  BY  THE  CHURCH  TO  CLEAN  THE  GROUND,  CUT  HEDGES, 
TO  DO  MINOR  REPAIR?,  AND  TO  DO  ODD  JOBS  WHEN  NECESSARY.  . 

Kjmt    SUMP  IS  A  FINE  CHRISTIAN  BROTHER.  I  HAVE 
NE'fiS*  KNOWN  HIM  TO  DRINK  OR  SMOKE.  FMBC  IS  A  NON  ARGUMENTATIVE 
INDIVIDUAL.  I  HAVE  HAD  THE  PLEASURE  TO  BE  HIS  FRIEND  AND  EMPLOYER 
SINCE  SEPTEMBER  1086.  KJ*B».  WILL  HAVE  A  J03  WITH  ME  AS  LONG  AS 
HE  WISHES.  THE  JOB  PAYS  5  900.00  PER  MONTH.  AND  IS  PAID  ON  THE 
3r-J  DAY  OF  EACH  MONTH.  ' 

PLEASE  BE  ADVISED  THAT  I  HAVE  KNOWN  THIS  MAN  FOR  MANY 
YEARS.  HE  IS  A  HARD-WORKING  CONSCIENTIOUS  AND  HONEST  PERSON.  HE 
IS  VERY  PROMPT  AND  ALWAYS  ON  THE  JOB. 


) 


YOUR  BROTHER  IN  CHRIST, 


RT.  REV.  MERWIN  REED  LEA'QH  ""&*  A 

.   •■'"•»^-:)6ji.-      -■, 

...  ■&;-*!...■   -  .  ..... 


The  Commonwealth  of  Massachusetts 

Executive  Office  of  Health  &  Human  Services 

Department  of  Mental  Retardation 

160  North  Washington  Street 

Boston,  MA  02114 

William  F.  Weld  Joseph  Gallant 

Governor  Secretary 

Argeo  Paul  Cellucci  June  13    1997  Gerald  J.  Morrissey,  Jr. 

Lieutenant  Governor  Commissioner 

Area  Code  (617)  727-5608 

Thomas  W.  Hammond,  Jr.       ■  TDD:  (617)  727-9866 

Director  and  General  Counsel 

House  Post  Audit  and  Oversight  Bureau 

Room  146,  State  House 

Boston,  Massachusetts  02133-1053 

Dear  Mr.  Hammond: 

Thank  you  for  sharing  with  me  the  House  Post  Audit  and  Oversight  Bureau's 
Interim  Report  on  DMR  Investigations,  Raynham  and  other  related  matters.  I  appreciate 
the  opportunity  to  review  and  comment  on  the  draft  document. 

\  I  found  the  report  to  be  a  comprehensive,  detailed,  and  informative  analysis  of 

serious  problems  at  the  Department  of  Mental  Retardation  (DMR).  As  the  new 
Commissioner  of  this  Department,  I  accept  the  challenges  clearly  laid  out  by  this  report. 

On  my  watch,  I  assure  you  that  organizational  expectations  have  changed;  trust 
and  confidence  will  be  restored  to  the  families  and  individuals  who  rely  on  our 
Department  for  care  and  support.    Further,  this  Department  will  reinforce  and  nurture 
strong  relationships  with  the  legislature,  other  state  agencies,  and  the  Disabled  Persons 
Protection  Commission,  toward  providing  the  highest  standard  of  care  to  the  very 
important  community  we  serve.  I  am  committed  to  taking  the  actions  necessary  to 
correct  the  problems  identified  and  to  restoring  public  confidence  in  DMR's  ability  to 
provide  for  the  care  and  protection  of  the  citizens  of  this  Commonwealth  with  mental 
retardation. 

The  Bureau's  report  covers  events  and  policies  that  span  several  years  from  1992 
through  the  early  part  of  1997.  I  am  pleased  to  report  that  the  Department  has  already 
taken  steps  to  begin  addressing  many  of  the  problems  and  concerns  raised  in  the  report. 
The  Department  will  also  initiate  other  responsive  measures  consistent  with  the 
recommendations  of  the  Bureau.  The  major  actions  are  more  fully  described  below. 
Above  all,  you  have  my  personal  assurance  that  this  department  will  return  to  the 
effective  execution  of  our  basic  mission  as  required  by  law. 


Mr.  Thomas  W.  Hammond,  Jr. 
June  12,  1997 
page  3 


Disabled  Persons  Protection  Commission 

The  Department  agrees  with  the  Bureau's  assessment  that  DMR  and  the  Disabled 
Persons  Protection  Commission  (DPPC)  must  develop  a  strong  working  relationship  to 
enhance  our  collective  ability  to  protect  people  with  mental  retardation  from  abuse  and 
potentially  abusive  situations.  Our  standard  must  be  one  of  zero  tolerance  of  abuse  of 
individuals  in  our  care.  In  recent  meetings  and  discussions  that  the  Department  has  had 
with  officials  from  DPPC,  both  agencies  agreed  to  set  a  new  standard  of  performance  and 
cooperation  .  An  immediate  initiative  between  the  two  agencies  is  for  DPPC  staff  to  train 
all  DMR  staff  including  investigative  staff  to  meet  the  high  standard  we  have  set. 


Management  Issues 

On  the  broader  questions  of  management  and  communications  deficiencies,  I 
embrace  the  Bureau's  recommendation  to  engage  a  management  consultant.  The 
consultant  will  be  asked  to  look  at  how  to  improve  the  management  and  operation  of 
DMR's  decentralized  service  delivery  and  community  based  system,  how  to  improve 
communications  and  responsiveness  so  that  issues  of  client  abuse,  client  mortality,  and 
client  safety  can  be  addressed  in  a  timely  and  coordinated  fashion.  The  consultant  will 
examine  current  practice  relative  to  access  to  confidential  client  information,  and  how  to 
improve  DMR's  oversight  and  monitoring  capacity  in  order  to  answer  the  fundamental 
question  of  whether  basic  health  and  safety  needs  are  being  met.  The  overall  objective 
will  be  the  development  of  a  culture  of  excellence  within  the  Department  that  promotes 
the  well-being  of  those  we  support. 


Turning  22  Population 

The  strains,  tensions,  and  gaps  identified  in  the  Bureau's  report  between  the  two 
service  systems,  special  education  services  which  are  an  entitlement,  and  adult  mental 
retardation  services  which  are  subject  to  appropriation,  cannot  be  addressed  by  DMR 
alone.    The  Department  recognizes  that  we  need  a  better  system  to  track  and  serve 
individuals  with  mental  retardation  who  transition  from  the  school  system  to  the  DMR 
system.  Transitional  planning  and  services  for  individuals  who  lose  eligibility  for  special 
education  services  but  still  need  continuous  support  pose  complex  and  multifaceted 
challenges  to  different  parts  of  government.  At  a  minimum,  careful  and  thoughtful 
coordination  and  planning  by  the  local  educational  authorities,  the  Department  of 
Education,  DMR  and  other  EOHHS  agencies  will  be  necessary.  We  therefore  support  the 
passage  of  the  Outside  Section  329  to  the  Senate  Budget  which  calls  for  a  comprehensive 
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Investigations 


As  a  result  of  the  criticisms  contained  in  the  Bureau's  report  and  other  recently 
issued  reports  on  DMR  investigations,  I  have  decided  to  convene  a  panel  of  expert 
advisers  from  outside  the  agency  to  thoroughly  review  our  investigations  unit  and 
recommend  how  we  can  improve  our  internal  capacity  to  conduct  abuse  investigations 
and  provide  protective  services.  I  am  pleased  to  report  that  Elizabeth  D.  Scheibel, 
Northwestern  District  Attorney,  has  agreed  to  serve  as  the  Chairperson  of  the  panel 
which  will  include  a  distinguished  group  of  experts  representing  the  judiciary,  law 
enforcement,  academia  and  families.  I  envision  that  the  panel  will  have  nine  members. 
The  panel  will  be  asked  to  complete  its  work  and  submit  its  findings  and  initial 
recommendations  to  me  within  120  days.  The  panel  will  be  charged  with  addressing  a 
range  of  issues  including  hiring  practices  and  supervision  of  staff,  staff  training, 
communications,  timelines,  quality  of  reports,  and  provision  and  monitoring  of  protective 
services.  Furthermore,  the  panel  will  conduct  a  full  review  of  DMR  procedures  and 
practices  regarding;  notification  of  and  coordination  with  local  police  authorities  and 
district  attorney  offices,  the  compartmentalized  approach  to  abuse  cases,  and  determining 
the  competency  of  alleged  victims.  Several  of  these  points  were  specifically  raised  in 
your  report. 

In  the  interim,  we  have  taken  steps  to  improve  our  system  for  more  timely  and 
appropriate  responses  to  reports  of  abuse  by  caretakers  that  are  not  licensed  or  funded  by 
the  Department    a  protocol  has  been  developed  and  implemented  to  correct  the  systemic 
flaws  that  compromised  DMR's  capacity  to  respond  timely  and  appropriately  to  the 
horrific  situation  in  Raynham.  In  fact,  recently  the  Department  has  taken  aggressive  steps 
in  a  number  of  cases  that  have  lead  to  protective  services  being  initiated  including  out  of 
home  placement  for  some  individuals.  We  are  also  working  on  specific  trainings, 
guidelines,  and  tracking  systems  to  strengthen  our  capacity  to  do  risk  management.  One 
of  the  key  issues  the  Department  will  focus  on  will  be  in  the  area  of  determining 
competency  for  individuals  at  risk. 

The  report  focuses  on  a  number  of  specific  cases  of  people  with  disabilities  in 
crisis.  Specifically  the  report  mentions  incidents  that  occurred  in  Halifax,  Raynham, 
North  Reading  and  Waltham.  From  these  tragedies  the  Department  is  committed  to 
learning  how  to  better  respond  to  situations  of  potential  abuse  or  neglect  and  how  to 
prevent  such  occurrences  in  the  future. 

It  is  also  important  to  note  the  Department  supports  legislation  recently  filed  by 
the  Governor  that  would  expand  the  authority  and  jurisdiction  of  the  Disabled  Persons 
Protection  Commission  (DPPC)  and  its  designees  to  access  an  individual  who  is  believed 
to  be  disabled  and  the  subject  of  abuse. 


Mr.  Thomas  W.  Hammond,  Jr. 
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five-year  study  that  will  review,  among  other  things,  the  service  needs  of  consumers 
served  by  the  Turning  22  programs,  and  whether  there  are  more  effective  and  efficient 
means  of  providing  for  such  service  needs.  Such  a  study  would  significantly  advance 
public  understanding  that  this  is  not  simply  an  issue  of  disabled  people  aging  out  of  one 
system  into  another,  but  exemplifies  the  larger  problem  of  determining  government's 
place  in  the  lives  of  people  with  lifelong  disabilities. 


Waiting  List 

On  September  20,  1996,  the  Department  of  Mental  Retardation  published, 
"Facing  the  Waiting  List  Challenge:  Responding  to  the  Needs  of  Individuals  and 
Families.  "    The  report  describes  the  waiting  list,  the  problems  associated  with  the 
waiting  list  and  a  context  for  efforts  to  reduce  the  waiting  list.  The  Department,  in 
conjunction  with  the  Governor's  Commission  on  Mental  Retardation,  held  a  series  of 
public  hearings  across  the  state  that  were  attended  by  legislators,  families,  advocates, 
citizen  board  members  and  MR  professionals  and  staff.  There  are  currently  over  3,000 
individuals  waiting  for  residential  and/or  day  services  in  Massachusetts.  We  have  aging 
individuals  living  with  elderly  caregivers,  young  persons  remaining  at  home  after  losing 
eligibility  to  special  education  entitlement,  families  in  crisis  because  they  do  not  have  the 
means  or  supports  to  care  for  their  family  member.  The  Department  has  put  forth  a  plan 
to  seek  new  appropriations  of  $10-million  annually  over  a  3  year  period  that  could  serve 
°'i6  individuals  which  would  significantly  reduce  the  waiting  list  while  addressing  the 
needs  of  those  most  in  need.      Beyond  the  use  of  new  appropriations,  the  Department  is 
committed  to  a  continuous  review  of  the  resources  already  available  within  its  budget  to 
address  unmet  needs  of  mentally  retarded  individuals  in  the  Commonwealth.  For 
example,  over  the  past  three  fiscal  years,  DMR  has  spent  $18.3  million  dollars  on  1 134 
individuals  for  protective  services  and  services  for  the  homeless. 


The  Judge  Rotenberg  Educational  Center 

On  October  6,  1995,  the  Bristol  County  Probate  Court  issued  an  order  that 
governs  DMR's  conduct  as  it  relates  to  JRC,  the  JRC  students  and  their  parents.  In  that 
order,  the  court  appointed  a  Receiver  to  oversee  all  aspects  of  the  relationship  between 
DMR,  JRC,  the  JRC  students  and  their  parents.  This  order  has  essentially  been  affirmed 
in  whole  by  the  Supreme  Judicial  Court.  The  Department  has  been  and  will  continue  to 
work  cooperatively  with  the  Receiver  on  all  matters  concerning  the  Judge  Rotenberg 
Educational  Center  to  assure  that  there  is  compliance  by  DMR  staff  with  the  court's 
order. 
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Mortality  of  DMR  clients 

Death  reports,  investigations  of  deaths,  and  mortality  studies,  each  have  an  utility 
in  informing  the  Department  on  how  to  improve  services  to  individuals  with  mental 
retardation.  The  degree  of  utility,  however,  will  vary  with  the  accuracy,  consistency,  or 
effectiveness  with  which  these  functions  are  performed.    It  is  agreed  that  the  Department 
must  improve  on  its  ability  to  account  for  deaths  of  individuals  we  serve.  Towards  that 
end,  I  will  ask  the  Investigations  Advisory  Panel  to  advise  me  on  how  to  better  develop, 
compile,  integrate,  and  analyze  death  information  to  facilitate  organizational  learning 
towards  improving  the  DMR  service  system. 


Conclusion 

The  Department  welcomes  input  from  everyone  who  shares  an  interest  in 
improving  the  system  of  care  and  protection  for  people  with  mental  retardation.  We  are 
committed  to  improving  that  system  and  to  demonstrating  to  the  public,  most  particularly, 
families  and  individuals  we  support,  the  depth  and  seriousness  of  that  commitment.  As 
the  new  commissioner,  it  is  my  highest  priority  to  redirect  the  Department  back  to  the 
effective  execution  of  its  basic  mission  of  providing  appropriate  supports  while  ensuring 
the  health  and  safety  of  the  individuals  we  serve.  By  doing  so,  the  Department  will 
restore  the  public's  confidence  in  this  agency's  effectiveness. 

There  will  be  no  tolerance  within  the  Department  for  abuse  of  any  of  the  people 
we  serve  and  I  will  not  accept  any  lessening  of  that  standard.  I  am  also  cognizant  of  the 
fact  that  neither  I  nor  the  Department  can  move  effectively  ahead  by  acting  alone.  We 
will  serve  as  a  unifying  center  for  our  extended  MR  community  and  we  must  embrace  the 
advice  of  those  who  oversee  and  monitor  our  progress.  I  will  use  the  Bureau's  report  to 
guide  me  in  meeting  that  commitment  and  I  look  forward  to  working  with  the  House  Post 
Audit  and  Oversight  Committee  and  staff  as  the  Department  moves  forward  in  meeting 
the  challenges  presented  in  the  report. 


Very  truty  yours, 


rerald  J.  Morrissey/Jr. 
Commissioner 


cc:  The  Honorable  James  H.  Fagan 

Chairman,  House  Post  Audit  and  Oversight  Committee 
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